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I I 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
txchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
Aecision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 


Il 
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AGRICULTURE DECISIONS 


' BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 
age (No. 8858) 


' In re BLUE VALLEY Dairy. AMA Docket No. M 76-1 Decided 
January 14, 1964. 


} Petition Withdrawn 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under Section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner requested permis- 
sion to withdraw the petition with prejudice January 13, 1964, 
} and respondent does not object thereto. Accordingly, the petition 
is hereby considered withdrawn with prejudice. 


(No. 8859) 


In re THE HORN & HARDART COMPANY, P & K Dairy, INC., WAD- 
DINGTON MILK Co., INC., DEKALB CREAMERIES, INC., AND 
NEWARK MILK & CREAM Co., INC. AMA Docket No. 27-152. 
Decided January 17, 1964. 


Plant—Commissary—Orbit of Operations 


Premises where food and baked goods are prepared for distribution to res- 
taurants and specialty stores are not a “plant” under the order because 


ner milk and cream are received there or by virtue of the “orbit of opera- 
ns. tions” doctrine and the location of an ice cream department, which is 


a “plant,” on the premises. 


Dairy Mix—Plant Loss—By-Product—Butterfat Tests 


Assignment of butterfat as plant loss in a product named dairy mix made 
by adding substantial amount of cream to fluid skim milk together with 
sugar and salt and also refusing Class III classification thereof due to 
the absence of daily laboratory tests for butterfat of samples of batches 

of dairy mix not in accordance with law under the circumstances. 







1 








AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 28 A.D. 1 


Reaudit—Necessity For 
Reclassification of butterfat in dairy mix where handler reported product in 


Class II and now claims a lower classification does not require reaudit 
as prior audit contains summary of all necessary information. 


Standing To Sue—Assignee—General Assignment Statute 


Assignee of pool plant handlers who received the milk involved from pro- 


ducers does not lack standing to sue due to R.S. § 3477 as claims for 
refund against producer-settlement fund are not claims against the 
United States under such statute. 


Messrs. Joseph S. Hellman and Sydney C. Winton, of New York, New York, 
for petitioners. Mr. Joseph A. Walsh, for respondent. Mr. John Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the classification 

of milk and cream utilized by petitioner The Horn & Hardart 

Company during the period July 1959 through October 1960 un- 
der Order No. 27, as amended, issued under the act and regulat- 
ing the handling of milk in the New York-New Jersey milk mar- 
keting area.’ Petitioners are handlers subject to Order No. 27, 
as amended, and, except The Horn & Hardart Company, operate 
pool plants under the order where milk is received from pro- 
ducers. 


In a petition filed July 26, 1961, petitioners contest the classi- 
fication in Class I and II of milk and craam allegedly utilized in 
petitioner H & H’s products dairy mix, whipped cream topping, 
cream sauce and egg wash during the period July 1959 through 
June 1960 although Horn & Hardart and the pool plant handler- 
petitioners who received the milk involved from producers re- 
ported such milk and the milk equivalent of the cream in such 
classes, that is, as Class I and Class II milk. Each pool plant 
handler-petitioner herein assigned its claim for refund to peti- 
tioner Horn & Hardart. In addition, Dairymen’s League Coopera- 
tive Association, Inc., assigned any right it might have for refund 
for erroneous classification of milk received from producers which 
was utilized in H & H’s products listed above during the period 


1 Effective January 1, 1962, renumbered as Order No. 2 (26 F.R. 12752), but we shall call 
it Order No. 27 herein. 
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HORN & HARDART COMPANY et al. 3 
Cite as 23 A.D. 1 


involved but did not join as a party-petitioner in this proceeding. 
An answer was filed August 25, 1961. The answer upheld the dis- 
puted classifications and the action of the market administrator 
as in accordance with law and the terms of the order and the 
regulations issued thereunder. 


A hearing was held before John Curry, Hearing Examiner, 
Office of Hearing Examiners, United States Department of 
Agriculture, October 3, 4, 9, 10 and 11, 1962, in New York, New 
York. At the hearing, petitioners were represented by Sydney C. 
Winton and Joseph S. Hellman of Hays, Sklar & Herzberg, At- 
torneys at Law, New York, New York, and respondent was rep- 
resented by Joseph A. Walsh, Office of the General Counsel, 
United States Department of Agriculture. An amendment to the 
petition and an answer thereto were filed at the hearing. The 
amendment challenged the classification of the milk and the milk 
equivalent of the cream allegedly utilized in petitioner H & H’s 
products dairy mix, whipped cream topping, cream sauce and 
egg wash during the period July through October 1960. During 
such period, the milk equivalent of the butterfat contained in dairy 
mix was reported by the pertinent handlers as utilized as Class 
III milk, which classification was disallowed upon audit by the 
market administrator. After the hearing, the parties filed briefs. 
On May 17, 1963, the hearing examiner filed a report recom- 
mending that the relief requested be granted. Respondent filed 
exceptions to the hearing examiner’s report and oral argument 
was held before the Judicial Officer in New York, New York, 
October 10, 1963. 


FINDINGS OF FACT 


1. Petitioner The Horn & Hardart Company is a corporation 
organized and existing under the law of the State of New York 
whose address and principal place of business is 600 West 50th 
Street, New York, New York. This petitioner is a nonpool plant 
handler under Order No. 27, as amended, regulating the hand- 
ling of milk in the New York-New Jersey milk marketing area, 
and operates an ice cream department at the West 50th Street 
premises. 


2. The other petitioners herein are as follows: 


P & K Dairy, Inc., New York corporation, 54 Station 
Plaza, Hempstead, Long Island, New York 








4 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 23 A.D. 1 


Waddington Milk Co., Inc., New York corporation, 
56-45 58th Street, Maspeth, New York 


DeKalb Creameries, Inc., New York corporation, 54 
Station Plaza, Hempstead, Long Island, New York 


Newark Milk & Cream Co., Inc., New Jersey corpora- 
tion, 26 Bridge Street, Newark, New Jersey 


During the period involved herein, these petitioners operated 
pool plants under the order at which milk was received from 
producers as defined in the order. 


3. The Horn & Hardart Company is engaged in the business 
of processing food and baked goods and the sale thereof through 
its restaurants and retail stores. It operates the processing part 
of its business in a number of buildings of various types and size 
which occupy the city block bounded by West 49th and 50th 
Streets and 11th and 12th Avenues in New York City. A small 
part of these premises known as the “ice cream department” re- 
ceives, handles and processes milk and milk products. Horn & 
Hardart ships milk and milk products from the ice cream de- 
partment to its restaurants and retail stores for sale to con- 
sumers and to its bakery and commissary departments for use 
in the manufacture of food and baked goods. The ice cream de- 
partment is licensed by and under the jurisdiction of the Milk 
Division of the New York City Department of Health. The re- 
mainder of the premises, occupied by other operating units such 
as the kitchen, bakery, meat and frozen food departments which 
have for their purpose the processing of food other than milk 
or milk products, is licensed by and under the jurisdiction of the 
Wholesale Division, Food and Drug Bureau of the New York 
City Department of Health. 


4. During the period July 1, 1959, through June 30, 1960, 
petitioner Horn & Hardart purchased and received in its ice 
cream department milk and cream from petitioner Waddington 
Milk Co., Inc. The milk and the milk equivalent of the cream had 
been received from producers at pool plants operated by peti- 
tioners listed in Finding of Fact 2 and by Dairymen’s League 
Cooperative Association, Inc. These pool plant handlers and peti- 
tioner Horn & Hardart, in their monthly reports to the market 
administrator for the order, raported the milk equivalent of the 
butterfat allegedly contained in H & H’s product dairy mix as 
Class II milk. During this period, some of the milk and cream 
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purchased by H & H from Waddington Milk Co., Inc., and re- 
ceived in its ice cream department was reported on Horn & 
Hardart’s reports as Class I and Class II milk and on such re- 
ports under the heading “Sales and Shipments to Others” was 
listed as going in that form to “Horn & Hardart Interdepart- 
mental.” Subsequent to the filing of petitioner H & H’s report for 
the month of June 1960, this petitioner claimed that the milk 
equivalent of the butterfat contained in dairy mix is properly 
classifiable in Class III and that additional milk and cream listed 
as going to “Horn & Hardart Interdepartmental” were utilized 
in its products whipped cream topping, cream sauce and egg 
wash made in its bakery and commissary departments and were 
properly classifiable as Class III milk. The handlers listed in 
Finding of Fact 2 and Dairymen’s League have assigned to Horn 
& Hardart any and all claims for refund from the producer-set- 
tlement fund for the contested classifications of milk and cream 
handled July 1959 through June 1960. 


5. During the period July through October 1960, petitioner 
The Horn & Hardart Company purchased and received in its ice 
cream department milk and cream from Waddington Milk Co., 
Inc., Queensboro Farm Products, Inc., and O’Neil Milk & Cream 
Co., Inc. Such milk and the milk equivalent of the cream had 
been received from producers at pool plants operated by Queens 
Farms Dairy, Inc., Waddington Milk Co., Inc., Mohawk Dairies, 
Inc., and Queensboro Farm Products, Inc. or Queensboro Farm 
Products Steamburg Corporation. These pool plant handlers and 
petitioner Horn & Hardart, in their monthly reports to the mar- 
ket administrator for the order, reported the milk equivalent of 
the butterfat allegedly contained in H & H’s product dairy mix 
as Class III milk. Upon audit, the market administrator for the 
order disallowed such classification and reclassified such milk as 
Class II milk. During this period, some of the milk and cream 
so purchased and received in its ice cream department was re- 
ported on Horn & Hardart’s reports as Class I and Class II milk 
and on such reports under the heading ‘Sales and Shipments to 
Others” was listed as going in that form to “Horn & Hardart 
Interdepartmental.” Petitioner now claims that such milk and 
creain were utilized in its products whipped cream topping, 
cream sauce and egg wash made in its bakery and commissary 
departments and were properly classifiable as Class III milk. The 
initiating pool plant handlers listed above in this Finding of 
Fact assigned to Horn & Hardart any and all claims for refund 
from the producer-settlement fund resulting from a reclassifica- 
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tion of the milk equivalent of the butterfat contained in dairy 
mix handled during the period July through October 1960. 


6. Dairy mix is a bakery mix manufactured by Horn & Har- 
dart in its ice cream department located in the West 50th Street 
premises. During the period involved herein, dairy mix was to 
be made in batches according to the following recipe or formula: 


3,182 Ibs. of skim milk 
251 ~—s Ibs. of 86% butterfat cream 
10 ~=—silbs. of granulated sugar 
114 Ibs. of salt 


Each batch made a total of 1,500 quarts of dairy mix. The dairy 
mix was moved from the ice cream department to other parts 
of the H & H pramises where it was utilized in making sauces, 
toppings, etc. 


7. During the period July 1959 through October 1960, the 
records maintained in Horn & Hardart’s ice cream department 
where dairy mix was made consisted of daily production and 
disposition records, ledger sheets and receipts, all of which show- 
ed in detail the amount of dairy mix on hand each day from the 
prior day, the amount of skim milk and heavy cream utilized 
in the manufacture of dairy mix each day and the amount of 
dairy mix shipped out of such department each day. Beginning 
November 1960, H & H also maintained a record of daily labor- 
atory butterfat tests of samples of dairy mix. 


8. Mr. T. R. Hardart, vice-president of The Horn & Hardart 
Company sent the following letter dated June 27, 1960, to the 
market administrator for the order: 


We should very much appreciate your advising us 
whether our establishment at 600 West 50th Street, New 
York 19, N. Y. is considered a “‘plant” under Order 27. 


Mr. E. F. Nuclo, assistant market administrator, replied to such 
request by letters dated June 30 and July 5, 1960, as follows: 


This is in reference to your letter of June 27, 1960. This 
office receives from you each month a “Plant Report” 
bearing the address 682 11th Avenue, New York, New 
York. The operations so reported have been determined 
to be those of a “plant” as defined in Section 927.8 of 
Order No. 27. 


} 


9. 
No. 27, as amended, read, in part, as follows: 
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This will confirm the telephone conversation between 
the undersigned and your Mr. T. R. Hardart regarding 
the letter addressed to you on June 30, 1960. It has been 
noted that the correct address of the plant being re- 
ported is 600 W. 50th Street, New York 19, New York 
rather than 682 11th Avenue, New York, New York as 
stated in that letter. 


During the period July 1959 through October 1960, Order 


Sec. 927.8 Plant. “Plant” means the land, buildings, 
surroundings, facilities, and equipment, whether owned 
or operated by one or more persons, constituting a single 
operating unit or establishment for the receiving, hand- 
ling, or processing of milk or milk products as determin- 
ed by the market administrator. 


Sec. 927.23 Duties. The market administrator, in addi- 
tion to the duties hereinafter described, shall: 


* * ke *K * 


(j) Promptly notify a handler, upon receipt of the 
handler’s written request therefor, of his determination: 
as to whether one or more plants exist at a specified 
location, as to whether any specified item constitutes a 
part of the handler’s plant, or as to which plant a speci- 
fied item is a part in the event that the particular prem- 
ises in question constitutes more than one plant * * * . 


Sec. 927.37 Classes of utilization. Subject to all the 
conditions set forth in Secs. 927.30 through 927.36, milk 
shall be classified at the plant at which classification is 
to be determined as follows: 


* * * * * 


(c) Class II milk shall be all milk the butterfat from 
which leaves or is on hand at the plant in the form of 
cream, sweet or sour, half and half, fluid cream prod- 
ucts, or in the form of cultured or flavored milk drinks, 
containing less than 3.0 percent or more than 5.0 per- 
cent of butterfat, unless such cream, half and half, fluid 
cream products, or cultured or flavored milk drinks are 
established to have been so handled or marketed as to 
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classify such milk in some other class named in this 
section. 


(d) Class III milk shall be all milk which meets the 
conditions set forth in any one of the following sub- 
paragraphs: 


* * * * * 


(4) All milk the butterfat from which leaves the 
plant in the form of milk which is delivered in bulk to 
an establishment (other than a plant as defined in Sec. 
927.8) at which food products are processed and packed 
in hermetically sealed containers and at which establish- 
ment there is no disposition of milk or milk products 
specified in paragraphs (a), (b), or (c) of this section 
other than milk or milk products received in consumer 
packages for consumption on the premises. 


* * * * * 


(6) All milk the butterfat from which leaves or is on 
hand at the plant in the form of some product the classi- 
fication of which is not established in some other class 
named in this section. 


10. During the period July 1959 through October 1960 the 
rules and regulations issued pursuant to the order read, in part, 
as follows: 





Sec. 927.107. Fluid shim milk 


“Fluid skim milk” means the product consisting prin- 
cipally of uncondensed skim milk, including buttermilk 
obtained from churning, and containing less than 3.0 
percent butterfat. 


* * *k * * 


Sec. 927.261. Butterfat in other by-products. 


Butterfat in by-products of milk or milk product 
manufacturing or shipping operations except that classi- 
fied pursuant to Sec. 927.260 shall be considered plant 
loss. Such by-products shall include but not be limited 
to fluid skim milk obtained from the separator (other 
than that defined as a fluid milk product), condensed by- 
products, powdered by-products, or rinsings. 


the 
art, 
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CONCLUSIONS 
I 


Section 927.30 of the order provides that milk shall be classi- 
fied for each monthly period in accordance with the form in 
which it is held at or moved from the plant where classification 
is determined. Section 927.33 of the order prescribes generally 
that the plant where classification is determined shall be the 
plant at which the milk is received from producers except that 
if moved as milk or cream to another plant classification shall 
be at the plant to which moved. 


Therefore, if the cream and milk involved are to be classified 
in classes lower than the classes in which they would be placed 
on the basis of the forms (i.e., as milk and cream) in which they 
move from other plants to the Horn & Hardart premises it is 
because of the form in which they were held at or moved from 
another “plant” as defined in the order. The next question then 
is what is this “plant.” If the entire H & H premises including 
the bakery and commissary should be considered ‘‘the plant’? we 
would have to look for the form in which the milk and cream 
left such “plant” rather than to any intermediate products, such 
as the dairy mix here, which were made at the “‘plant” but not 
moved from the plant in the form of such products. 


Section 927.8 of the order defines a “plant” as follows: 


“Plant” means the land, buildings, surroundings, 
facilities, and equipment, whether owned or operated 
by one or more persons, constituting a single operating 
unit or establishment for the receiving, handling, or proc- 
essing of milk or milk products as detarmined by the 
market administrator. 


It is clear from the record herein that Horn & Hardart’s prem- 
ises located at West 50th Street in New York City constituted 
a single operating unit or establishment. It is,showever, a single 
operating unit or establishment not “for the receiving, handling, 
or processing of milk or milk products.” but for the preparation 
of food and baked goods for distribution to restaurants and 
specialty stores. The ice cream department located therein is 
only a minor part thereof both from the standpoint of size and 
operation. Petitioners would have us conclude that the entire prem- 
ises including the bakery and commissary departments is a 
plant by reason of the fact that milk and cream are utilized there 
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and because the ice cream department is considered a plant by 
the market administrator. We do not believe that the entire West 
50th Street premises constitute a “plant” under the order for 
either reason. 


There are many and varied types of enterprises in which milk 
and milk products are received, handled or processed. As point- 
ed out by respondent, manufacturers of leather goods receive, 
handle and process milk preparatory to dyeing leather to be used 
in producing white leather products. Similarly, many manu- 
facturers of food in the marketing area such as bakeries and 
soup and canning factories receive, handle and process milk and 
milk products. ‘“‘Absurd results would follow if section [927.8] 
were interpreted to include any place where milk or milk prod- 
ucts are received [handled or processed], as petitioners appear 
to contend.” In re Lancaster Milk Company et al., 13 A.D. 325, 
337 (1954). Order No. 27 as amended, is an instrument for the 
regulation of the milk industry and not for the regulation of 
every conceivable industry which receives, handles or processes 
milk in some way incidental to the primary purpose of the par- 
ticular establishment. Section 927.8 “appears to require, at least, 
that the primary function of the plant must be the receiving, 
handling or processing of milk or milk products to qualify as 
such under the order. In the context of a milk order, such a con- 
struction gives meaning to the language contained therein.” In 
re Lancaster Milk Company et al, supra, at p. 337.’ The several 
buildings comprising the West 50th Street premises clearly do 
not meet this test. 


Petitioners further contend, as indicated above, that H & H’s 
bakery and commissary departments located at West 50th Street 
are part of the “plant” as recognized by the market administra- 
tor, that is, the ice cream department, on the strength of the 
“plant orbit of operations” doctrine applied in numerous cases 
arising under Order No. 27. Petitioners would have “the tail wag 


2 Section 927.37(d)(4) of the order is corroborative of this conclusion. This section pro- 
vides for the classification of milk which moves from a plant to a specified type of establish- 
ment at which food products are processed and packaged in hermetically sealed con- 
tainers. If any establishment which receives, handles or processes milk or milk products is 
a plant as contended by petitioners, there would be no reason to provide for a special set 
of conditions for the classification of milk delivered to an establishment described in section 
927.37(d) (4). In addition, the special and traditional treatment of chocolate or candy factories 
as plants under the order does not alter our conclusion stated above as such treatment: re- 
sults from a unique historical development recognizing a specialized utilization of milk and 
milk products. (See Article III, Section 2(4) of order effective September 1, 1938; Section 
927.4(c)(10) of order effective October 1, 1946; Section 927.243 of the rules and regulations 
issued pursuant to the order.) 
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the dog.” The many cases cited by petitioners involved situations 
where an adjunct or appendage to, or a service area such as a 
garage or street associated with, an establishment that was clear- 
ly a plant as defined in the order was found to be part of the 
milk plant for purposes of classification on the basis of plant 
movement of milk. See, eg., In re Grandview Dairy Inc., and 
Arkport Dairies, Inc., 1 A.D. 133 (1942) (street adjacent to 
plant) ; In re Queensboro Farm Products, Inc., 1 A.D. 146 (1942), 
aff'd, Queensboro Farm Products, Inc. v. Wickard, 137 F.2d 969 
(2d Cir. 1943) (street adjacent to plant); In re The Fairmont 
Creamery Company of New York, 1 A.D. 619 (1942) (two build- 
ings which would each qualify as a plant considered one plant) ; 
In re Fiorlat Dairy Products Corporation, 11 A.D. 251 (1952) 
(garage with cheese processing and packing room) ; In re M. H. 
Renken Dairy Co., 11 A.D. 264 (1952) (plant yard and garage). 
Here, the converse is the case. Only a subsidiary function of a 
much larger operation is conducted in the ice cream department 
and the “orbit of operations” doctrine is clearly inapplicable to 
the facts presented herein. 


Nor do we find any determination by the market administrator 
for the order pursuant to section 927.23(j) thereof that the West 
50th Street premises constitute a plant. The letter dated June 
30, 1960, from E. F. Nuclo, assistant market administrator, upon 
which petitioner H & H relies in this regard, was worded so as 
to include only the operations of the ice cream department “to 
be those of a ‘plant’ as defined in Section 927.8 of Order No. 27.” 
(See Finding of Fact 8.) Those were the only operations reported 
to the market administrator. The reports in question listed milk 
and milk products sold or shipped from the ice cream department 
and did not involve usage of such milk or milk products outside 
thereof. Moreover, such letter cannot be considered as a deter- 
mination pursuant to section 927.23(j) as H & H’s request con- 
tained in its vice-president’s letter of July 27, 1960, and the reply 
thereto, did not involve any of the determinations set forth in 
such subsection. 


In view of the foregoing, it is concluded that the milk and 
cream moved out of the ice cream department as milk and cream 
and made into whipped cream topping, cream sauce and egg 
wash were not entitled to Class III classification and the market 
administrator’s refusal so to classify such milk and cream was 
in accordance with law. 








12 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 23 A.D. 1 


II 


We come, then, to the matter of tha dairy mix which was 
made in the ice cream department and moved into other parts of 
the H & H premises. We shall first consider the period July 
through October 1960 when the milk equivalent of the butterfat 
in the dairy mix was reported as Class III to the market ad- 
ministrator but was reclassified to Class II by him. 


With the ice cream department considered the “plant” under 
the order, the milk equivalent of the butterfat in the cream used 
in dairy mix was entitled to be classified in whatever classifica- 
tion was available for dairy mix, the form in which the butter- 
fat was moved from the ice cream department. Respondent de- 
fends the failure to allow Class III either on the ground section 
927.261 of the rules and regulations requires that the butterfat 
be considered “plant loss” or because no butterfat tests of the 
dairy mix were made and recorded. 


Section 927.261 of the rules and regulations deals with ac- 
counting for the butterfat in “by-products” of milk and milk 
products and provides that butterfat in such by-products shall 
be considered ‘“‘plant loss.” Such by-products shall include, it is 
stated, “fluid skim milk obtained from the separator.” Since 
“fluid skim milk” is defined in section 927.107 to include the prod- 
uct consisting principally of uncondensed skim milk con- 
taining less than 3 percent butterfat, the respondent says that 
the butterfat contained in the dairy mix should not be classified 
as being used in dairy mix but should be assigned to “plant loss.” 
Petitioners contend that dairy mix is a product not otherwise 
classified by the order provisions and is made Class III by section 
927.37(d) (6) of the order. 


The dairy mix involved was a product made by adding sub- 
stantial amounts of cream butterfat to fluid skim milk together. 
with sugar and salt, so that the butterfat content was approxi- 
mately 2.6 percent. We do not think that this was a “by-product” 
or “fluid skim milk obtained from the separator” within the 
meaning of section 927.261 of the rules and regulations. To treat 
such product as a by-product under section 927.261 is to substi- 
tute form for substance and to ignore the purpose of such sec- 
tion. Rather, we are inclined to believe that the words “obtained 
from the separator,” contained in section 927.261, while distin- 
guishing fluid skim milk resulting from the separation of butter- 
fat from fluid milk from such skim milk where the fat has not 
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been removed by separation, also was intended to exclude there- 
from a product of the kind involved. In other words, such modi- 
fying language identified a by-product resulting from the separa- 
tion of butterfat from milk and not one where’ a substantial 
volume of butterfat was added to skim milk. Stated another way, 
“fluid skim milk obtained from the separator” related to a 
specific by-product’ resulting from milk product manufacturing 
and not “fluid skim milk” in the sense in which it is defined as 
including up to 3 percent butterfat. This is further seen from 
the fact that the predecessor to section 927.261 when enacted 
also included therein fluid skim milk obtained from the separator 
or churn. This conclusion vitiates the application of the by-pro- 
ducts section of the rules and regulations to Horn & Hardart’s 
product dairy mix and the resultant treatment of the butterfat 
contained therein as plant loss. 


The only apparent distinction in circumstances between the 
four-month period July-October 1960‘ and the period beginning 
November 1960 when the reported or claimed classification as 
Class III was allowed is the running of daily laboratory butterfat 
tests of samples of batches of dairy mix and records thereof 
maintained by petitioner Horn & Hardart. Such tests were not 
conducted or recorded during the period July through October 
1960 but were performed and recorded beginning November 
1960. We fail, however, to see any crucial significance in the ab- 
sence of such tasts. 


No controversy exists herein as to the volume of butterfat re- 
cdived by H & H from other handlers. Also, the quantity of dairy 
mix leaving the ice cream department for such company’s com- 
missary or bakery department is recorded and not in dispute. The 
sole contest relates to the butterfat content of the dairy mix so 
disposed of. It seems to us that the records maintained by Horn 
& Hardart were adequate and reasonable to establish the butter- 
fat content of the mixture involved during the four-month period 


3 The minute residue of butterfat in fluid skim milk as it comes from the separator, which 
is what is usually meant by the term “fluid skim milk,” is generally regarded as unsalvage- 
able and appropriately such butterfat is treated as “‘plant loss” by section 927.261 of the 
rules and regulations, 


#In respondent’s answer to the amendment to the petition filed herein, respondent alleges 
that “‘any and all claims by or on behalf of the petitioners for the payment of any obli- 
gations in connection with milk received from producers in the months of July and August 
1960 are barred by the two year period of limitations in Section 1002.95 (formerly § 927.95.)” 
Such is clearly not the case with respect to claims arising from the reclassification by the 
market administrator of butterfat in dairy mix handled during these two months. (See 
exhibit 72, pages 542-43 of hearing record and section 927.95(d) of the amended order.) 
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in issue. The daily batch records kept by Horn & Hardart in the 
regular course of its business are detailed contemporaneous re- 
cords from which the butterfat content of the dairy mix may be 
ascertained in the absence of specific butterfat tests. This daily 
record shows the balance of dairy mix on hand from the previous 
day and the amount of skim milk and heavy cream used in mak- 
ing dairy mix that day. The total amount of dairy mix on hand 
or made during the day is then computed. With such information, 
the butterfat content of, or the percentage of butterfat contained 
in, dairy mix could be closely approximated by use of the conver- 
sion table contained in section 927.231 of the rules and regula- 
tions. In addition, H & H made batches of dairy mix in accord- 
ance with a specific formula or recipe which could be used by the 
market administrator as a cross-check of the butterfat content 
of dairy mix as determined by the former method. While re- 
spondent admitted in the answer that dairy mix contains less 
than 3 percent butterfat, the butterfat tests of samples of dairy 
mix conducted by H & H for the period November 2, 1960, 
through October 24, 1961, reveal that on approximately seven oc- 
casions dairy mix tested 3 percent butterfat or above. Such result 
is not of sufficient significance, however, to alter our conclusions 
stated above, to detract from Horn & Hardart’s recipe as a cross- 
check upon the mathematical computation mentioned above or to 
require Babcock tests for butterfat as the only method of de- 
termining butterfat content in this instance. Also, an averaging of 
the butterfat tests of dairy mix conducted by H & H during 
December 1960, for example, resulting in an average butterfat 
test of 2.64 percent, tends to corroborate petitioners’ reports for 
the earlier periods when no such tests were recorded. 


Moreover, specific butterfat tests are not the sole method of 
determining the disposition of butterfat received. This is recog- 
nized in the rules and regulations for enumerated products. (See, 
€.g., section 927.240, 927.242(b), 927.248, 927.244, 927.245, and 
927.246.) Of course, no such provision exists with respect to 
dairy mix as it constituted a new product not specifically covered 
by the rules and regulations. We know of no compelling reason, 
however, under the circumstances of this case, why the principle 
of butterfat accounting reflected in the sections of the rules and 
regulations listed above could not or should not be applied to 
petitioner Horn & Hardart’s product dairy mix. This is especially 
so since the butterfat contained in cultured or flavored milk 
drinks, which resemble dairy mix, may be so accounted for. (See 
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section 927.242 (b).) It is recognized that some plant loss of but- 
terfat would probably occur in the preparation of dairy mix and 
that the butterfat content of dairy mix will not necessarily be 
always exactly the same as the butterfat content of the ingredi- 
ents thereof. But, disregard of Horn & Hardart’s records made 
in the usual course of business with the resultant classification 
of all the butterfat in dairy mix in Class II because of a failure 
to maintain records of specific butterfat tests to reflect plant 
loss, which, we believe, would not be very considerable, appears to 
be arbitrary and not in accordance with law under the circum- 
stances presented herein. 


We conclude, then, that the dairy mix was properly classified 
Class III in the reports for July through October 1960 and that 
the market administrator’s reclassification to Class II was not in 
accordance with law. 


III 


The situation with respect to the dairy mix handled July 1959 
through June 1960 is further complicated by the fact that peti- 
ioner The Horn & Hardart Company and the pertinent handlers 
who received milk from producers reported the milk equivalent 
of the butterfat disposed of as dairy mix in Class II. Respondent 
appears to contend that a handler is estopped from contesting a 
reported utilization or classification of milk after an audit veri- 
fying such report has been conducted by the market administra- 
tor’s office or that petitioners are in reality challenging the mar- 
ket administrator’s refusal to reaudit Horn & Hardart’s records 
on the basis of its later claimed Class III classification. We need 
not meet or decide the many factual and legal questions raised 
by the parties in connection with this issue for the reasons set 
forth below. 


A Class II classification was claimed for the milk equivalent of 
the butterfat contained in dairy mix handled during the year in 
issue and the employees of the market administrator’s office 
audited or were in the process of auditing the records of Horn 
& Hardart to verify the reported utilization of all butterfat re- 
ceived at its ice cream department, including the butterfat dis- 
posed of in dairy mix. The Horn & Hardart Company then re- 
quested a reclassification downward with respect to the milk 
equivalent of the butterfat in dairy mix. In view of our con- 
clusions above, that is, the invalidity of the application of the 
by-products section of the rules and regulations to dairy mix and 
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the fact that the lack of specific butterfat tests is not fatal to 
petitioners’ claimed classification, the failure to reclassify the 
butterfat contained in the dairy mix handled during July 1959 
through June 1960 is not in accordance with law. Cf. In re Levin 
& Ostrovsky, 22 A.D. 1315 (1963) ; In re Champlain Creameries, 
Inc., 19 A.D. 1127 (1960); In re Middletown Milk & Cream Co., 
Inc., 3 A.D. 84 (1944). No reaudit of H & H’s records appears 
necessary as the type of records available during July-October 
1960 were also available and examined during the earlier period to 
verify the disposition of butterfat in dairy mix. We are merely 
presented with the question of classification of identified or 
identifiable butterfat utilized in dairy mix. The original audit ap- 
parently contains a summary of all necessary information. A 
lower classification was not accorded the milk equivalent involved 
because of matters we have found to be erroneous. We see no 
barrier to reclassification at this time on the basis of informa- 
tion in such audit papers in light of the conclusions found herein. 
Cf. In re Guimond Farms, Inc., 22 A.D. 343 (1963). 


IV 


Respondent questions The Horn & Hardart Company’s standing 
to sue in this proceading as the assignee of the initiating pool 
plant handlers who received the milk involved from producers. 
Respondent does not present this issue in terms of a failure of 
Horn & Hardart to meet the requirements of section 8c(15) (A) 
of the act and respondent could not successfully do so at least as 
to that part of the claim for refund from the producer-settlement 
fund representing milk received by the initiating pool plant hand- 
lers who are also party-petitioners herein. See, e.g., In re Levin 
& Ostrovsky, 20 A.D. 1093 (1961); In re Lancaster Milk Com- 
pany, Penn Dairies, Inc., and Queens Farms Dairy, Inc., 10 A.D. 
1494 (1951).° Rather, respondent contends that the assignments 
to Horn & Hardart are null and void because they do not meet 


5Such issue is present, however, with respect to the milk involved which was _ received 
from producers during the period July 1959 through June 1960 by Dairymen’s League Co- 
operative Association, Inc., and by three other poolplant handlers who are not party-peti- 
tioners herein during the period July through October 1960. Assignments of rights or 
claims were made to Horn & Hardart by these four handlers with the latter three handlers 
limiting such assignments to claims for refund arising out of the alleged erroneous re- 
classification of dairy mix. As we have found no error resulting from the failure of the 
market administrator to reclassify the milk and the milk equivalent of the cream allegedly 
used in whipped cream topping, cream sauce and egg wash no additional problems arise 
by reason of the limited assignments. In any event, in view of respondent’s failure to 
challenge Horn & Hardart’s standing to sue in this regard and our conclusions in In re 
Lancaster Milk Company, Penn Dairies, Inc., and Queens Farms Dairy, Inc., 10 A.D. 
1494, 1496 (1951), we see no impediment to this petitioner’s standing to sue by reason 


of such issue. 
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the requirements of R.S. § 3477 (31 U.S.C. 203).° While the office 
of the market administrator may be considered an agency of the 
United States for some or all purposes (cf. United States v. Levine, 
129 F.2d 745 (2d Cir. 1942)), we do not believe that the claims 
for refund herein against the producer-settlement fund are 
claims upon the United States with the meaning of R.S. § 3477. 
The producer-settlement fund is a trust fund. Cf. Stark v. Wick- 
ard, 321 U.S. 288, 305-06 (1944). The United States, that is, the 
market administrator, has no claim to such fund but acts merely 
as the administrator or trustee thereof. See Amarican-Mexican 
Claims Bureau, Inc. v. Morgenthau, 26 F.Supp. 904 (D. D.C. 
1939) ; Hubbell v. Unitdd States, 15 Ct. Cl. 547, 592 (1879), aff'd, 
16 Ct. Cl. 635 (1880). 


To summarize, we have concluded herein that the failure of 
the market administrator to reclassify or treat the milk equiva- 
lent of the butterfat contained in dairy mix handled during the 
period July 1959 through October 1960 as Class III milk was not 
in accordance with law. Petitioners request that the order to be 
issued herein direct the payment or refund of a specified sum of 
money. As indicated above a recomputation of obligation by the 
market administrator is necessary prior to refund. Cf. In re 
Guimond Farms, Inc., supra. Accordingly, petitioners’ request is 
denied. 


The many contentions of the parties presented on the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this de- 
cision are denied. 


ORDER 


In view of the foregoing, the market administrator shall re- 
compute petitioners’ obligations, and the obligations of The Horn 
& Hardart Company’s other assignors, under the order for the 
months involved in accordance with the rulings made herein and 
shall make payment accordingly to The Horn & Hardart Com- 


pany. 


®R.S. § 3477 reads, in part, as follows: “All transfers and assignments made of any claim 
upon the United States, or any part or share thereof, or interest therein, whether absolute 
or conditional, and whatever may be the consideration therefor, and all powers of attorney 
* * * shall be absolutely null and void, unless they are freely made and executed in the 
presence of at least two attesting witnesses, after the allowance of such a claim, the as- 
certainment of the amount due and the issuing of a warrant for the payment thereof. * **” 
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(No. 8860) 


In re FRED A. BROWN AND JENNIE B. BROWN, d/b/a GEM DAIRY. 
AMA Docket No. M 187-1. Decided January 31, 1964. 


Producer-Handler—Definition—Bona Fide 


Contracts whereby petitioners allegedly purchased a one-tenth interest in 
dairy herds did not qualify them as a producer-handler under the order 
due to order language and the failure to establish that petitioners were 
a bona fide producer-handler. Rather, they were a pool plant handler un- 
der the order. 


Procedural Due Process—Status Under an Order 


Petitioners, afforded a formal due process hearing in this proceeding as to 
their status under the order, are not deprived of procedural due process 
by the market administrator’s failure to accord them a formal hearing 
earlier. 


Marketwide Pool—Discrimination—Contractual Right—Amount Due 


Marketwide pool contained in order and definition of those subject thereto 
constitute valid exercise of administrative discretion and petitioners’ ad- 
ditional arguments that the order is discriminatory, that the order ab- 
rogates contractual rights and that they cannot determine amount 
claimed due under order lacking in merit. 


Mr. George Louis Creamer, of Denver, Colorado, for petitioners. Mr. John 
A. Campbell, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the validity of 
obligations imposed against petitioners as owing to the producer- 
settlement fund under Order No. 137, issued under the act and 
regulating the handling of milk in the Eastern Colorado market- 
ing area.’ Petitioners, in effect, contest the determination of the 
market administrator for the order that they are a pool plant 
handler thereunder. Respondent filed an answer February 20, 


1Effective January 1, 1962, the order regulating the handling of milk in the Eastern 
Colorado marketing area, previously designated as Order No. 1, was renumbered as Order 
No. 137 (26 F.R. 12752). 
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1963, upholding the market administrator’s determination with 
respect to petitioners’ status under the order and the charges 
resulting therefrom. 


A hearing was held May 1, 1963, before John Curry, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, in Denver, Colorado. At the hearing, peti- 
tioners were represented by George Louis Creamer, Attorney At 
Law, Denver, Colorado, and respondent was represented by John 
A. Campbell, Office of the General Counsel, United States De 
partment of Agriculture. After the hearing, the parties filed 
briefs. On October 17, 1963, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and recom- 
mending that the petition be dismissed. Petitioners filed excep- 
tions to the hearing examiner’s report and oral argument was 
held before the Judicial Officer on January 13, 1964. 


FINDINGS OF FACT 


1. Petitioners, Fred A. Brown and Jennie B. Brown, are in- 
dividuals doing business as Gem Dairy. Petitioners operate a 
plant at 5300 Vallejo Street, Denver, Colorado, at which milk is 
received, processed and bottled and from which milk is dis- 
tributed in fluid form on 7 retail dairy routes within the City 
and County of Denver. 


2. Upon the basis of evidence adduced at a public hearing 
held January 4-10, 1961, in Denver, Colorado, pursuant to a 
notice issued December 8, 1960 (25 F.R. 12742), the Director, 
Milk Marketing Orders Division, issued a recommended decision 
June 15, 1961 (26 F.R. 5506), in connection with the proposed 
regulation of the handling of milk in the Eastern Colorado mar- 
keting area, and time was given to file exceptions thereto. A 
decision by the Secretary of Agriculture was issued August 11, 
1961 (26 F.R. 7653), and reads, in part, as follows: 


“Producer-handler. The term ‘producer-handler’ should 
include a person who operates a dairy farm and a dis- 
tributing plant, and who during the month receives no 
fluid milk products from other dairy farmers or any 
other source except by transfer from a pool plant. 


There are relatively few producer-handlers in the 
Eastern Colorado area. Their enterprises are relatively 
small and they engage in family-type operations. Their 
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sales represent a minute proportion of the total fluid 
milk sales in the marketing area. The sales of milk by 
producer-handlers have not had a disrupting effect on 
the orderly marketing of milk in this area. Accordingly, 
it is not necessary to subject their milk to full regula- 
tion to achieve the declared policy of the Act. 


The exemption from pricing and pooling of the family- 
type operation should be safeguarded, however, to pre- 
vent other operations from masquerading as producer- 
handlers and abusing the exemption to the detriment of 
the market and the effectiveness of the order. It is neces- 
sary, therefore, to provide that to maintain producer- 
handler status the maintenance, care, and management 
of the dairy animals and other resources necessary to 
produce milk and the processing, packaging and distri- 
bution of milk shall be the personal risk of the person 
involved...” 


8. The order regulating the handling of milk in the Eastern 
Colorado marketing area was issued by the Under Secretary of 
Agriculture September 25, 1961 (26 F.R. 9122), to be completely 
effective November 1, 1961. The order as renumbered reads, in 
part, as follows: 


“§ 1137.7 Pool plant. 


‘Pool plant’ means any plant meeting the conditions of 
paragraph (a) or (b) of this section except the plant of 
a producer-handler ... 


(a)' Any plant, hereinafter referred to as a 
‘distributing pool plant’, in which during the month 
fluid milk products are processed and packaged 
and from which (1): an amount equal to 50 percent 
or more of the total receipts of Grade A milk from dairy 
farmers, pool supply plants (including also any supply 
plant whose shipments to this and other pool distribut- 
ing plants are 50 percent or more of its dairy farm 
supply of Grade A milk) and cooperative associations 
pursuant to § 1137.9(d) is disposed of as fluid milk prod- 
ucts on routes, and (2) 20 percent or more of such 
disposition is on routes in the marketing area; and...” 
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“§ 1137.9 Handler. 
‘Handler’ means: 


(a) Any person in his capacity as the operator of a pool 
wee... * 


“§ 1137.11 Producer-handler. 


‘Producer-handler’ means any person who operates a 
dairy farm and a milk processing plant which distributes 
fluid milk products on routes in the marketing area and 
who receives no fluid milk products during the month 
from dairy farmers or any other source except by trans- 
fer from a pool plant. Such person must provide proof 
satisfactory to the market administrator that the care 
and management of all the dairy animals and other re- 
sources necessary to produce the entire volume of fluid 
milk products (excluding transfers from pool plants) 
and the operation of the processing and distribution 
business is the personal enterprise of and at the per- 
sonal risk of such person.” 


4. During the period May 1 through 7, 1961, petitioners en- 
tered into contracts with producers who had been previously sup- 
plying them with milk in connection with a total of 279 dairy 
cows located on the producers’ farms. The dates of the agree- 
ments, names of the producers, and number of cows covered 


thereby are as follows: 


No. of 
Date 1961 Producer Dairy Cows 
May 1 Lloyd F. and Mabel Mayberry 40 
May 1 Cornelius N. and Amy D. Brownwood 38 
May 3 Kenneth and Shirley Koch 40 
May 4 Casper Sack 21 
May 5 Leroy and Bessie Rider 70 
May 7 Clarence and Linnie Foster 70 


The contract with Cornelius N. and Amy D. Brownwood termi- 
nated November 1961 due to the ill health of the producer. In 
addition, supplemental agreements covering 10 and 25 additional 
cows were entered into by petitioners with Leroy and Bessie 
Rider and Kenneth and Shirley Koch on January 27 and March 
23, 1962, respectively. 
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5. The form of the agreements between petitioners and their 
producers referred to in Finding of Fact 4 reads, in part, as 


follows: 


AGREEMENT 
Denver, Colorado 


“THIS AGREEMENT, Made and entered into at Den- 
ver, Colorado, the day and year first above written, by and 
between FRED A. BROWN and JENNIE B. BROWN, 
co-partners, doing business as GEM DAIRY, parties of 
the first part, the Purchasers, and ————————————_ 
part——of the second part, the Seller, WITNESSETH: 


THAT WHEREAS, The Seller is the owner of —— 
dairy cows, more specifically described in that inventory 
attached hereto, marked Exhibit A, and by this refer- 
ence incorporated herein and made specifically a part 
hereof ; 


AND WHEREAS, The Seller wishes to sell and the 
Purehasers wish to purchase from the Seller an un- 
divided one-tenth interest in and to the said dairy cows 
above described ; 


NOW, THEREFORE, In consideration of the prem- 
ises, for good and valuable consideration, receipt of 
which is hereby confessed and acknowledged, and each 
in consideration of the covenants and agreements of the 
other herein contained, the parties do mutually cove- 
nant and agree as follows: 


1. That for purposes of this agreement, each of the 
said dairy cows shall be valued at $150.00. 


2. That for purposes of this agreement, the price to 
be paid for an undivided one-tenth interest in the said 
dairy cows shall be $15.00 per dairy cow. 


3. That the Purchasers do hereby purchase from the 
Seller, who does hereby sell an undivided one-tenth in- 
terest in and to all of the dairy cows listed on the said 


Exhibit A, at and for a total purchase price of $ : 
receipt of which is hereby confessed and acknowledged, 
to have and to hold unto the said purchasers, their ex- 
ecutors, administrators, successors, and assigns forever, 








es 
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and the said Seller, for themselves, their heirs, execu- 
tors, administrators, succ.ssors, and assigns convenants 
and agrees to and with the Purchasers, their executors, 
administrators, successors, and assigns, to WARRANT 
and DEFEND the sale of said pr: perty hereby made 
unto the said Purchasers, their exccutors, administra- 
tors, successors, or assigns against all and every person 
or persons whomsoever. 


4. In the avent of the sale of any of the above-listed 
dairy cows, there shall be paid to the purchasers here- 
under, out of the proceeds, the sum of $15.00 per dairy 
cow sold, but no such sale shall be made except with 
the consent of the purchasers. 


5. In the event of the acquisition by the Seller of 
any dairy cows additional to the within listed dairy 
cows, notice of such acquisition shall be given to the 
Purchasers, who shall have and are hereby given an 
option to purchase an undivided one-tenth interest in 
each such dairy cow at and for the sum of $15.00 per 
head. 


6. The said Purchasers shall for all purposes be 
owners of an undivided one-tenth interest in and to the 
said dairy cattle listed. All such cattle shall, however, 
remain in the physical custody of the Seller, and shall 
be kept at ———_—_—_—______—__, County of ........ 

State of Colorado. The said feller shall pay all costs of 
care, feeding, and maintenance of the said cattle, and 
nothing herein shall constitute the Purchasers partners 
in the business of the Seller, nor be construed to create 
in the Seller any interest in any business enterprise of 
the Purchasers, the parties becoming hereby co-owners, 
in the proportion set forth hereinabove, of a producing 
dairy herd. 


7. All milk produced by the said cows or any of 
them shall be the sole and exclusive property of the 
purchasers, Fred A. Brown and Jennie B. Brown, doing 
business as Gem Dairy, and shall be held by the Seller 
for the use and benefit solely of the said Purchasers, and 
subject to their, the Purchasers’, sole control and di- 
rection. 


8. The said Seller shall see that the said dairy cows 
are properly cared for and properly milked, and shall 
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care for them and maintain them in the manner re- 
quired by the ordinances of the City and County of 
Denver, State of Colorado, in order to permit their milk 
to be marketed in the City and County of Denver; and 
the said Seller shall maintain and keep all places in 
which the said dairy cows or any of the said milk is 
kept in the condition and order required by the or- 
dinances of the City and County of Denver, and the 
laws of the State of Colorado. 


9. That each and every service required to be per- 
formed hereunder shall be performed by the Seller at 
his own expense, and as an independent contractor, and 
not as the agent, servant, or employee of the Purchasers. 


10. As compensation for the services required to be 
performed hereunder, and the duties and obligations 
herein imposed, the Purchaser shall pay to the Seller 
the sum of Current Price per pound of butterfat, for all 
butterfat content of all milk produced from the said 
dairy cows in which the Purchasers are interested, and 
the said payment shall, from time to time, be reviewed 
and may by mutual consent of the parties be increased 
or diminished. 


11. In the event the Seller is unsatisfied with the 
provisions hereof, or if the Seller wishes to sell his in- 
terest in the said dairy cows or to discontinue the ar- 
rangements contracted hereunder, the Seller shall give 
thirty (30) days notice in writing of his desire to the 
Purchasers, and shall at the same time tender to the 
said Purchasers the sum of $15.00 in full of the Pur- 
chaser’s interest in each dairy cow in which the Pur- 
chaser has an interest by virtue of the provisions hereof 
or the option provisions hereof, and the obligations of 
the parties hereunder shall, upon such payment, and the 
expiration of thirty (30) days from the said notice, 
cease and terminate. 


12. In the event the Seller breaches or violates his 
obligations hereunder, and does not, within five days of 
written notice of breach, correct the same, then the 
Purchasers may at their option declare this agreement 
at an end, and shall be entitled to receive from the Sel- 
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ler $15.00 for each head of dairy cattle in which Pur- 
chasers have an interest by virtue of the provisions 
hereof. 


13. In any event, the Purchasers shall have the right 
to terminate this Agreement upon the giving of 
days’ notice to the Seller, and the Seller shall, at the 
expiration of the said period, be required to pay to the 
Purchaser the sum of $15.00 per head of dairy cattle in 
which Purchasers have an interest by virtue of the pro- 
visions hereof, and the Seller shall then be the sole owner 
of the said dairy cattle, and the parties shall be dis- 
charged from their several obligations hereunder. 





14. That the word “Seller” is used in the singular 
herein, but shall, as context requires, be construed to in- 
clude the plural, and that the singular of the word 
“Purchaser” shall, as context requires, be construed to 
include the plural. 


15. That this agreement shall be binding upon the 
parties and their personal representatives, but this 
agreement is personal to the parties, and no interest in 
this agreement shall be assigned, except as specifically 
provided herein, without written consent of the other 
party or partids hereto...” 


6. Substantially all the milk received by petitioners at their 
plant since November 1, 1961, the effective date of Order No. 
137, is milk received from the producers set forth in Finding of 
Fact 4 from the dairy herds covered by the contracts entered 
into with such producers. Petitioners paid for such milk at or 
near the order blend price announced by the market administra- 
tor for the order. The milk is hauled to petitioners’ plant in a 
bulk tank truck operated by an independent trucker or contrac- 
tor. The charge for hauling the milk from the farms where pro- 
duced to petitioners’ plant is deducted by petitioners from pay- 
ments to the producers for such milk. Market service charges 
provided for by Section 1137.87 of the order are similarly de 
ducted from such payments. 


7. Petitioners filed under protest, in effect, a monthly Report 
of Receipts and Utilization and a monthly Report of Producer 
Payroll with the market administrator’s office for each of the 
months November 1961 through March 1963. The market admin- 
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istrator billed petitioners each month for monies owing from 
them to the producer-settlement fund under the order as opera- 
tors of a pool plant, that is, as a pool plant handler under the 
order, and not a producer-handler thereunder. Such billings were 
based upon petitioners’ reported utilization of milk received and 
petitioners’ obligation to the producer-settlement fund for the 
months of November 1961 through March 1963 totals $13,066.39. 
In addition to the monthly billing sent by the market administra- 
tor to petitioners, the market administrator prepared and for- 
warded to petitioners each month a document entitled ‘““Computa- 
tion of Value,” which was used to compute the obligations of 
milk handlers under the order, as well as an announcement of 
the order uniform price which contains in detail information 
concerning the price for producer milk for the month covered 
by such announcement. 


CONCLUSIONS 
I 


It is patent, it seems to us, that petitioners’ activities or busi- 
ness of receiving, bottling and distributing milk in fluid form 
on retail routes make them handlers as that term is used in the 
act. Such operations represent the traditional and customary un- 
derstanding or usage of the term “handler” and the classic func- 
tion of a milk handler in the merchandising or marketing proc- 
ess. This is so apparent that no authorities need be cited in 
support thereof. The fact that petitioners allege that they are 
producers of the milk handled by them does not alter this con- 
clusion. The act recognizes that a handler of milk may also be 
the producer thereof and may be regulated by an order issued 
thereunder in his capacity as a handler. See e.g., sections 8c 
(5)(C) and 8c (13) (B) of the act (7 U.S.C. 608c (5)(C) and 
608c(13) (B)). Sae also In re Jacob Tanis et al., 17 A.D. 1091, 
1097-1102 (1958), aff'd, 181 F.Supp. 62 (D. N.J. 1960), aff'd, 288 
F.2d 608 (3d Cir. 1961), cert. denied, 372 U.S. 965 (1963) for 
an extended discussion of this proposition. Moreover, the act 
authorizes the Secretary to provide in an order issued thereunder 
for the regulation or equalization of the milk of a handler who 
produces such milk with the milk of other producers. Ideal Farms, 
Inc. v. Bumson, 288 F.2d 608 (8d Cir. 1961), cert. denied, 372 
U.S. 965 (1963)\; Freeman v. L. B. Vance and Ford Vanad, d/b/a 
Vance Dairy, decided June 19, 1963 (5th Cir.) ; In re Independent 
Milk Producer-Distributors’ Association, 20 A.D. 1 (1961) ; In re 
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Benbush Dairy 17 A.D. 1185 (1958) ; In re Sunflower Dairy, Inc., 
15 A.D. 1 (1956). Cf. Aeme Breweries v. Brannan, 109 F. Supp. 
116 (N.D. Calif. 1952). The argument advanced by the petition- 
ers that they do not purchase the milk handled by them was 
specifically considered in the Jdeal Farms and Vance cases and 
no more need be said with respect thereto (See saction 8c(5) (C) 
of the act). 


II 


Th order defines a “handler” to mean, in part, “any person in 
his capacity as the operator of a pool plant.” See section 1137.9 
of the order. A “pool plant” is defined in turn generally to in- 
clude any plant, except the plant of a producer-handler, in which 
during the month fluid milk products are processed and packaged 
and from which at least 50 percent of the milk receipts are dis- 
posed of as fluid milk products on routes with at least 20 per- 
cent of such disposition on routes in the marketing area. See sec- 
tion 1137.7. Petitioners process and package fluid milk products 
in their plant in Demver and dispose of milk in fluid form in an 
amount well in excess of the minimum percentages set forth in 
section 1137.7. In fact, petitioners’ entira route disposition in 
fluid form is in the marketing area. Petitioners contend, in effect, 
however, that they are producer-handlers under the order. 


The controversy herein in reality narrows to the question, then, 
of whether petitioners qualify as a producer-handler pursuant to 
section 1137.11 of the order so as to be exempt from payments 
into the producer-settlement fund on milk handled by them. See 
also section 1137.60 of the order. Our inquiry is reduced from a 
question of power to regulate under the act to whether the order 
does in fact regulate petitioners as a handler or a producer- 
handler thereunder. 


Section 1137.11 defines a producer-handler to mean, in part, 
“any person who operates a dairy farm and a milk processing 
plant .. .” (emphasis supplied). Further, the producer-handler 
must establish that “the care and management of all the dairy 
animals and other resources necessary to produce the entire 
volume of fluid milk products . . . is the personal enterprise of 
and at the personal risk of” the producer-handler. (See Findings 
of Fact 2 and 3.) It is clear that the operation of the milk proc- 
essing and distribution business is the personal enterprise and 
risk of petitioners. It is also clear than such is not the case with 
respect to milk production activities. The record as a whole and 
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the contracts relied upon by petitioners even if accepted at face 
value indicate that petitioners do not operate a dairy farm and 
do not bear any risk of producing the milk handled by them and 
that the production facilities, as distinguished from the milk 
processing facilities, are not the personal enterprise of petition- 
ers. (See Finding of Fact 5.) 


This conclusion is dispositive of the issue raised by petitioners, 
but we do not limit our finding that petitioners are not a pro- 
ducer-handler under section 1137.11 of the order to a strict con- 
struction or reading of that section. The definition of “producer- 
handler” in section 1137.11 was adopted to insure that only bona 
fide producer-handlers could qualify for the exemption in the 
order from equalization payments into the producer-settlement 
fund. Cf. In re Martin & Costa, 4 A.D. 636, 642 (1945). “The 
regulatory scheme embodied in the Order is an intensely practi- 
cal business, and the question now before us is not to be determin- 
ed by a purely abstract inquiry as to who had ‘title’ to the cows 
which produced the milk.” Elm Spring Farm, Inc. v. United 
States, 127 F. 2d 920, 926 (1st Cir. 1942). In describing the basis 
for disallowance of producer-handler status in the Elm Spring 
Farm case, the Court in Cosgrove v. Wickard, 49 F. Supp. 232 
(D. Mass. 1943), stated at page 237: “Other reasons given by 
the Court for its decision were that Cooperative did not acquire a 
farm or invest any capital in milk production, that the herdsmen 
retained possession of their farms and the herds of cattle, that 
the risk of loss in the production of milk remained upon the in- 
dividual farmers, that either party within a short time could de- 
mand that title be retransferred to the farmers, that the farmers 
were paid by Cooperative only on the basis of the quantity of 
milk delivered, and the amount of payment was calculated with 
reference to the blended price, that the plain purpose was to 
place Cooperative in the position of a producer and to evade pay- 
ment into the equalization pool, thus obtaining competitive ad- 
vantage, and that if Cooperative’s contention were upheld other 
handlers would be driven to make similar arrangments.” The 
Court also said in the Cosgrove case, at page 237 “It. is difficult 
to find distinctions in the instant cases to take them out of the 
principle of the Elm Spring Farm case.” 


We similarly experience such difficulty. In fact, all of the ele- 
ments enumerated above are present in this proceeding. Here, as 
in the Elm Spring Farm and Cosgrove cases, petitioners did not 
acquire a farm or invest any capital in milk production, the 
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farmers retained possession of their farms and the herds of cat- 
tle, the risk of loss in the production of milk remained upon the 
individual farmers, either party to the contracts involved could 
terminate the arrangement on 30 days’ notice with petitioners’ 
alleged interest in the cows revesting in the farmers, the farmers 
were paid by petitioners “for services” only on the basis of the 
quantity of milk delivered and the amount of payment was cal- 
culated with reference to the order blend or uniform price. In 
addition, while the contracts involved were dated May 1-7, 1961, 
and the disputed order was not effective until sometime there- 
after, a notice of hearing on a proposed marketing agreement 
and order regulating the handling of milk in the Denver, Colo- 
rado, marketing area was issued December 8, 1960, and published 
in the Federal Register December 13, 1960 (25 F.R. 12742). 
Such hearing was held January 4-10, 1961. The regulatory 
schemes proposed in such hearing notice provided for exemption 
of producer-handlers from pooling requirements and for some 
form of pooling of the milk handled by other handlers. It is 
further significant that copies of some form of proposed regula- 
tion were almost certainly furnished to petitioners. Cf. e.g., Na- 
tional Labor Rdlations Board v.E. C. Brown, Co., 184 F.2d 829 
(2d Cir. 1950); E. Albrecht & Son, Inc. v. Landy, 114 F.2d 202 
(8th Cir. 1940). While testimony was adduced on behalf of peti- 
tioners that the purpose of the pertinent contracts was to pro- 
ect their milk supply and that negotiations resulting therein were 
conducted during an extended period prior to the execution 
thereof, it is doubted that contracts resulting from such negotia- 
tions solely for such purpose would be those in evidence herein. 


Moreover, petitioners’ alleged purchases of an undivided 10- 
percent interest in the various herds of dairy cattle involved did 
not result in or create the attributes of joint ownership. Petitioners 
had no interest in the offspring from such cows except for their 
option in the contract to purchase an interest in such offspring. 
Petitioners did not thereby assume the risk of loss upon sale of the 
animals or resulting from depreciation in value of the livestock. 
Had there been a bona fide ownership interest in the cows, peti- 
tioners would have shared in any gain or loss resulting in the 
sale of the Brownwood cows, for example. Instead, petitioners 
allagedly received back pursuant to the contract their $15 pay- 
ment per cow even before such animals were sold at auction. 
Similarly, the contract called for a return of this amount to peti- 
tioners upon termination of the agreement by either party thereto 
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regardless of whether the cows had appreciated or depreciated 
in value as dairy cattle. Also, petitioners’ personal property tax 
schedule in evidence in this proceeding fails to show any owner- 
ship interest in any of the livestock involved. Conversely, the tax 
schedules of Casper Sack, Clarence Foster and Kenneth Koch list 
these producers as the owners of the cows covered by their con- 
tracts with petitioners. While Fred Brown testified that petitioners 
would share in the loss resulting from the death of an animal, the 
contract is silent in this regard and Brown further testified that 
this contingency had not occurred. 


Mr. Brown also testified that petitioners own the milk involved. 
In fact, he stated that “The minute it is milked, in our contract 
it is our milk.” If such is the case, we do not understand why the 
producers thereof paid the cost of hauling such milk from the 
farms where produced to petitioners’ plant or why petitioners 
deducted the market service charges from their payments to the 
producers. In addition, it seems rather unique or strange that for 
an alleged investment? of one-tenth of the value of a dairy herd 
petitioners would acquire absolute ownarship of the total milk 
production from such herd. Moreover, even Fred Brown, in his 
testimony, appeared to consider the producers as the suppliers 
of the milk involved rather than independent contractors who are 
merely paid for the “service” of caring for and milking the herd. 


The record indicates that no change was made in the actual 
operation of the farms involved or in the production of milk from 
the cows on such farms by reason of the contracts in issue. In 
reality, the producers who supplied milk to petitioners prior to the 
contracts involved continued to do so thereafter with little, if any, 
significant or material change in the mechanics of producing the 
milk or the relationship between the parties thereto. Petitioners’ 
attampt to attain producer-handler status is similar to schemes 
held unsuccessful in a number of cases. Elm Spring Farm, Inc. 
v. United States, supra; Cosgrove Vv. Wickard, supra; In re Hen- 
shaw, 1 A.D. 721 (1942) ; In re Antone Amaral et al., 3 A.D. 367 
(1944); Im na Martin & Costa, swpra; In re John Velozo, 5 A.D. 
739 (1946); In re Eugene M. Olson and Thelma Irene Olson, 
d/b/a Olson Dairy, 22 A.D. 877 (1963). As was found in United 
States Vv. Elm Spring Farm, Inc., 38 F.Supp. 508, 511 (D. Mass. 


2 Individual payments to the producers up to $1,050 to the Riders were allegedly made in 
cash by petitioners with payments for supplemental animals being made by check. 
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1941), aff'd, 127 F.2d 920 (1st Cir. 1942), the plan adopted by 
petitioners “was ingenious but transparent.” “‘A dairyman, caring 
for and feeding a herd of cattle for their milk, is a producer of 
milk.” Unitad States v. Elm Spring Farm, Inc., supra, at p. 510. 
By no stretch of the imagination could petitioners be considered 
as producers of the milk in controversy. It is concluded, therefore, 
that the market administrator’s determination that petitioners 
did not qualify as a producer-handler under the order, but were 
a handler thereunder, is clearly in accordance with law. 


Petitioners further argue that the market administrator’s fail- 
ure to afford them notice of and an opportunity for hearing on the 
issue of their status unddr the order is violative of procedural 
due process. Neither the act nor the order requires that a detdr- 
mination that a person is a handler or a producer-handler under 
an order issued pursuant to the act be made upon the basis of the 
formal record of a formal hearing of which formal notice must be 
given. Nor do sections 5, 7 and 8 of the Administrative Procedure 
Act (5 U.S.C. 1004, 1006, 1007) apply as they are limited to 
formal adjudications which “are required by statute to be deter- 
mined on the record after opportunity for an agency hearing.” 
But see Wong Yang Sung v. McGrath, 339 U.S. 33 (1950). Peti- 
tioners are hene afforded a forum and a formal hearing conducted 
pursuant to the provisions of the Administrative Procedure Act. 
Due process does not require a hearing at any particular stage of 
a controversy. Inland Empire District Coumcil v. Millis, 325 U.S. 
697, 710 (1945); Yakus v. United States, 321 U.S. 414 (1944); 
Bowles v. Willingham, 321 U.S. 503 (1944) ; Phillips v. Commis- 
sioner of Internal Revaénue, 283 U.S. 589 (1931). “Where only 
property rights are involved, mere postponement of the judicial 
enquiry is not a denial of due process, if the opportunity given for 
ultimate judicial determination of the liability is adequate.” Phil- 
lips v. Commissioner of Internal Revenue, supra, at pages 596-597. 
To read a requirement of a formal hearing in this context into the 
act is to disregard and to nullify or greatly impair the scheme 
provided in the statute for contesting obligations imposed under an 
order and to hamper the effective operation of orders promulgated 
under the act. Cf. In re Banmwar Dairies, 15 A.D. 355, 365-66 
(1956). 


Petitiondrs also contend that they were not provided by the 
market administrator with an, adequate explanation of the amounts 
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claimed to be due the producer-settlement fund. Not only is the 
materiality of such allegation somewhat dubious, but the conten- 
tion seems frivolous as well. The market administrator testified 
that the petitioners were supplied each month with a form entitled 
“Computation of Value” which is a detailed computation of sums 
owing to such fund, and with a price announcement showing the 
uniform price to be paid to all producers. Also, the market admin- 
istrator offered on several occasions to explain the order provisions 
to petitioners in greater detail and personnel from the market 
administrator’s office visited and assisted petitioners in connection 
with the order at their plant. It is patent that with the information 
and assistance offered and furnished petitioners they could them- 
selves have computed their obligations to the producer-settlement 
fund if they had so desired and opportunity to do so is still avail- 
able. Petitioners’ position during the entire period involved has 
been that they are not subject to the order and not that they are 
not obligated thereunder to the extent claimed. 


In addition, petitioners see an unconstitutional abrogation of 
contractual property rights by virtue of the obligations imposed 
upon them under the order. We see no such abridgement of 
contractual rights and petitioners have completely failed to 
demonstrate that such is the case. The order requires handlers 
to pay their producers at least the uniform price as a minimum 
amount. There is nothing in the order that would prevent the 
petitioners from making payment in conformity with the terms 
of the contracts involved.’ It may be that the order eliminates the 
incentive for such agreements or makes them less advantageous 
or profitable. However, if, as petitioners state, the purpose 
thereof was to protect petitioners’ milk supply, the order does 
not destroy or in any way affect such purpose. In any event, 
“a regulation otherwise valid, does not become invalid because 
it affects or cuts across existing contracts.” In re Crystal Lake 
Dairy Company and Momence Milk Cooperative Association, 9 
A.D. 185, 194 (1950). See also, «.9., Holyoke Water Power Co. 


®The compensation to the producer of the milk called for in such contracts is for pay- 
ment at the “current price per pound of butterfat.”” This rate of payment is compatible 
with the minimum price called for in the order. It is a simple matter to convert the order 
per hundredweight price at various butterfat tests to a per pound butterfat price since 
the order price incorporates a butterfat adjustor to compensate the producer for the amount 
of butterfat in the milk. The current price per pound of butterfat is equable with the 
minimum order price and payment of the order price imposes no barrier to petitioners to 
carrying out the terms of the contract. 
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v. American Writing Paper Co., 300 U.S. 324, 341 (1987); 
Wallace v. Hudson-Duncan & Co., 98 F.2d 985, 991 (9th Cir. 
1938) and cases cited therein. An order issued pursuant to the 
act has the force and effect of law. See, e.g., Dairymen’s League 
Cooperative Ass’n, Inc. v. Brannan, 173 F.2d 57 (2d Cir. 1949). 


III 


Petitioners’ assaults of a substantive nature upon the order, 
as distinguished from the issue of their status thereunder, are 
bottomed basically upon the fact that petitioners are required 
to make payments into the producer-settlement fund under the 
order while other handlers are enabled by the order to draw 
money from such fund. This is a grievance that has become 
familiar over the years in the administration of the act. The 
inclusion of a producer-settlement or equalization fund in an 
order issued pursuant to the act is of established validity. 
The United States Supreme Court upheld the validity of a 
pooling arrangement comparable to that contained in Order 
No. 137 in United States v. Rock Royal Cooperative, Inc., 307 
U.S. 533, 572 (1939), against objections of cooperatives “to 
the alleged deprivation of liberty and property accomplished by 
the pooling requirements in taking away from the defendants 
their right to acquire milk from their patrons at the minimum 
class price, according to its use, and forcing the handlers to pay 
their surplus, over the uniform price, to the equalization pool 
instead of to their patrons.” 


Petitioners’ allegations of discrimination and the other sub- 
stantive grounds for invalidity of the order advanced by them 
are, upon analysis, reduced to the complaint that because peti- 
tioners have a high fluid or Class I utilization which is above 
the market average the blend or uniform price which they are 
required under the order to pay to their producers must be 
supplemented by payments into the producer-settlement fund 
equal to the amount by which the value of their milk at class 
prices exceeds the value thereof at the blend price. Order No. 
1387 contains a scheme whereby each handler pays for milk 
subject to regulation under the order at class values or prices, 


4 There is no element here of payment by petitioners of “their surplus, over the uniform 
price” to their producers. In fact, the record demonstrates that petitioners paid their pro- 
ducers less than the uniform price in some of the months involved. 
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differing according to the use he makes of such milk, while 
producers receive a uniform or blend price based upon thi total 
value of all milk used by all handlers under the order. Each 
handler pays his own producers at the uniform price and then, 
through adjustments with the producer-settlement fund kept by 
the market administrator, brings the total he has paid to pro- 
ducers up to (by paying into the producer-settlement fund) 
or down to (by receiving money from such fund) the total 
he is required to pay at class prices. In effect, a handler re- 
ceives from the producer-settlement fund the amount by which 
the value of his milk at the class prices is less than the value 
at the blend price and pays into the producer-settlement fund 
the amount by which the value of his milk at the class prices 
exceeds the value at the blend price. Cf. United States v. Mills, 
815 F.2d 828 (4th Cir. 1963), cert. denied, Oct. 14, 1963. 


The decision of the Secretary which preceded the issuance 
of the contested order clearly and in detail indicates the need for 
an order in the Eastern Colorado marketing area and little 
must be said in addition thereto (see 26 F.R. 7653-7654). The 


decision describes a breakdown of the classified price plan em- 
ployed by the cooperative representing a majority of the pro- 
ducers regularly supplying the market who are the primary 
suppliers of milk disposed of for fluid consumption throughout 
the marketing area and consequent market disorganization. Cf. 
In re Mills Dairy Products Company, 20 A.D. 541, 565 (1961), 
aff'd, 315 F.2d 828 (4th Cir. 1963), cert. denied, Oct. 14, 1963. 
The Secretary further found that “Some handlers who do not 
buy milk from the cooperative association follow the practice 
of arranging for their supply to be as close to their fluid needs 
as possible. As a result, there is an uneven distribution of the 
burden of milk in excess of fluid milk sales which must be put 
into manufacturing uses. Thea major portion of this reserve 
is handled by” the cooperative. (26 F.R. 7654.) Marketwide 
pooling through the mechanics of a producer-settlement fund 
was established in part to assist “in apportioning among all 
producers the lower returns from reserve milk where otherwise 
this burden would be placed on individual groups of producers.” 
(26 F.R. 7664.) 


The marketwide pool established in the order requires peti- 
tioners’ producers to share in the burden of market surplus with 
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all other producers in the market. Cf. United States v. Rock 
Royal Cooperative, Inc., supra; Elm Spring Farm, Inc. v. United 
States, supra; In re Jacob Tanis et al., supra; In re Mills Dairy 
Products Company, supra; In re Willow Farms Dairy, Inc., 
20 A.D. 810 (1961), aff'd, 315 F.2d 828 (4th Cir. 1963), cert. 
denied, 374 U.S. 832 (1963). It is clear on the basis of the 
pertinent decision of the Secretary that the provisions of the 
order establishing marketwide pooling and defining those subject 
thereto constitute valid and reasonable exercises of adminis- 
trative discretion’ which bear a reasonable relation to the accom- 
plishment of a valid legislative purpose and tend to effectuate 
the declared policy of the act.’ Under these circumstances, peti- 
tioners’ allegations of illegal discrimination must fail. The fact 
that a particular regulation “may demonstrably be disadvan- 
tageous to certain areas or persons” is not enough to constitute 
a violation of the due process clause. Secretary of Agriculture 
v. Central Roig Refining Co., 3388 U.S. 604, 617-19 (1950); In 
re Central Dairy Products Company, 12 A.D. 3038, 312 (1953), 
and cases cited therein. A member of the class which is regulated 
may suffer economic losses not shared by others as a direct 
consequence of regulation, but this does not necessarily constitute 
a violation of the due process clause. See e.g., Bowbas v. Willing- 
ham, supra, at p. 518. In addition, the evidence herein falls far 
short of establishing confiscation, as alleged. Wawa Dairy Farms 
v. Wickard, 149 F.2d 860 (3d Cir. 1945). See also e.g., Hegoman 


5“The background and legislative history of the Agricultural Marketing Agreement Act 
of 1937, as amended, leaves no doubt that Congress gave the Secretary broad discretion in 
its administration.” Queensboro Farms Products Inc. v. Wickard, 137 F.2d 969, 977 (2d 
Cir. 1943). The “terms of the Order are largely matters of administrative discretion” and 
the technical details ‘‘are left to the Secretary and his aides.” Stark v. Wickard, 321 U.S. 
288, 310 (1944). The responsibility of selecting the means of achieving the statutory policy 
and the relationship between the remedy selected and such policy are peculiarly matters for 
administrative competence. American Power & Light Co. v. Securities and Exchange Com- 
mission, 329 U.S. 90, 112 (1946); Secretary of Agriculture v. Central Roig Refining Co., 
338 U.S. 604, 613-14 (1950). 


® Section 2(1) of the act (7 U.S.C. 602(1)) declares it to be the policy thereof to establish 
and maintain such orderly marketing conditions for agricultural commodities in interstate 
commerce as would establish parity prices, and section 8c(18) (7 U.S.C. 608c(18)) modifies 
this to provide that the prices fixed in a milk order shall reflect ‘‘cconomic conditions which 
affect market supply and demand for milk and its products in the marketing area * * *, 
insure a sufficient quantity of pure and wholesome milk, and be in the public interest.” 
Thus, it is the statutory policy, in part, to establish and maintain an orderly market to 
bring about and maintain the statutory price level. In re Copiah Guernsey Dairy Cooperative, 
Inc., 16 A.D. 1193 (1957); In re Beatrice Foods Co., 15 A.D. 767 (1956), aff’d, N.D. 
Okla. Feb. 25, 1957; In re Terrace Park Dairy, 12 A.D. 1383 (1953). See Heinemann 
Creameries, Inc. and Kewaskum Dairy Co. v. Benson (E.D. Wis. 1953). See also United 
Milk Producers of New Jersey v. Benson, 225 F.2d 527, 529 (D. C. Cir. 1955): Grant v. 
Benson, 229 F, 2d 765 (D.C. Cir. 1955), cert denied, 350 U.S. 1015 (1956). 
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Farmers Corp. V. Baldwin, 293 U.S. 163, 170 (1934) ; New York 
Guernsey Breeders’ Co-op., Inc. V. Wackard, 141 F.2d 805, 810 
(2d Cir. 1944), cart. denied, 323 U.S. 725 (1944). In fact, peti- 
tioners have failed entirely to meet their burden of proof with 
respect to the alleged invalidity of the disputed order. Cf. 
United States v. Rock Royal Cooperative, Inc., supra; Bailey 
Farm Dairy Co. Vv. Jones, 61 F.Supp. 209 (E.D. Mo. 1945), 
aff'd, 157 F.2d 87 (8th Cir. 1946), cert. denied, 329 U.S. 788 
(1946) ; Wawa Dairy Farms, Inc. Vv. Wickard, 56 F.Supp. 67 
(E.D. Pa, 1944), aff’d, 149 F.2d 860 (8d Cir. 1945). 


Petitioners make reference to Lehigh Valley Cooperative 
Farmers, Inc. Vv. United States, 370 U.S. 76 (1962), where the 
Court held that certain compensatory payment provisions of the 
New York-New Jersey milk marketing order were invalid and 
not in accordance with law insofar as such provisions required 
a compensatory payment measured by the difference between 
the Class III and Class I prices under such order to the producer- 
settlement fund by a handler operating a nonpool plant on 
Class I milk distributed within the marketing area from such 
nonpool plant, in that such provisions and payments resulting 
therefrom, in effect, constituted “trade barriers” inconsistent 
with the policy expressed by Congress in section 8c(5)(G) of 
the act (7 U.S.C. 608c(5)(G)). The Lehigh decision has no 
applicability to the controversy herein. In addition, petitioners’ 
reference thereto is based upon their misunderstanding with 
respect to the operation and purposes of a marketwide pool and 
their allegation, in effect, that they “purchase” no milk from 
producers and are not a pool plant handler. No more nead be 
said in this connection. 


To summarize, we have found herein that petitioners are 
clearly a handler and not a producer-handler under Order 137, 
as amended, as determined by the market administrator and that 
such order constitutes a valid and reasonable exercise of admin- 
istrative discretion. Accordingly, the petition should be dismissed. 
All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
decision are denied. 
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ORDER 


In view of the foregoing, the relief requested by petitioners 
is denied and the petition is dismissed. 


(No. 8861) 


In re GEORGE S. CASHMAN. CEA Docket No. 114. Decided 
January 13, 1964. 


Trading Limits—Suspension of Registration—Consent 


For exceeding the maximum daily speculative trading limits in rye futures, 
respondent’s registration as a floor broker is suspended for 15 days and 
all contract markets are directed to refuse all trading privileges to him 
for the same period. 


Mr. Earl L. Saunders, for Commodity Exchange Authority. Cunningham and 
Coughlin, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1), hereinafter referred to as 
the Act. The respondent, a member of the Board of Trade of the 
City of Chicago and a registered floor broker under the Act, 
is charged with exceeding the maximum speculative trading 
limits in rye futures, in violation of the Act and the regulations 
issued thereunder. 


No hearing has been held with respect to this proceeding. On 
January 9, 1964, the respondent submitted a stipulation under 
§ 0.4(b) of the rules of practice (17 CFR 0.4(b)), in which 
he admits the facts hereinafter set forth under “Findings of 
Fact,” waives hearing on the charges in the complaint, and 
consents to the entry of the order contained herein. 


FINDINGS OF FACT 


1. The respondent, George S. Cashman, an individual, whose 
address is 141 West Jackson Boulevard, Chicago, Illinois, is 
now and was at all times material to the complaint a registered 
floor broker under the Act and a member of the Board of Trade 
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of the City of Chicago, hereinafter refdrred to as the Chicago 
Board of Trade. 


2. The Chicago Board of Trade is now and was at all 
times material to the complaint a duly designated contract 
market under the Act. 


3. On September 20, 1963, the respondent made the follow- 
ing speculative purchases and sales of rye futures on the 
Chicago Board of Trade. 








Future Bushels 
Purchases Sales 
December 1963 410,000 402,000 
March 1964 96,000 63,000 
May 1964 39,000 24,000 
July 1964 8,000 13,000 
Total 553,000 502,000 


4. On August 15, 1962, the respondent entered into a stipu- 
lation pursuant to § 0.4(a) of the rules of practice governing 
administrative proceedings under the Act (17 CFR 0.4(a)), 
in which stipulation the respondent admitted that on July 18, 
1962, he made speculative purchasds of rye futures on the 
Chicago Board of Trade which were in excess of the maximum 
permissible quantity of 500,000 bushels, in violation of § 4a of 
the Act (7 U.S.C. 6a), and the order of the Commodity Ex- 
change Commission establishing limits on position and daily 
trading in rye for future delivery (17 CFR 150.3). Tho 
respondent, in such stipulation, agreed to cease and desist from 
tha acts set forth therein in the future, and agreed that such 
stipulation would be admissible as evidence of such acts in any 
subsequent proceeding against the respondent before the Secre- 
tary of Agriculture. 


CONCLUSIONS 


Section 4a of the Act (7 U.S.C. 6a) empowers the Com- 
modity Exchange Commission to “fix such limits on the amount 
of trading under contracts of sale . .. [a] commodity for 
future delivery on or subject to the rules of any contract market 
which may be done by any person as the Commission finds 
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is necessary to diminish, eliminate, or prevent’ burdens on 
interstate commerce caused by excessive speculation. Pursuant 
to this section, a limit on the maximum speculative purchases 
and on the maximum speculative sales of rye that any person 
may make on or subject to the rules of any one contract market 
during any one business day was established as 500,000 bushels 
in any one future or in all futures combined (17 CFR 150.3). 
Findings of Fact 3 and 4 establish that the respondent made 
speculative purchases and sales of rye futures on the Chicago 
Board of Trade which were in excess of the maximum per- 
missible quantity of 500,000 bushels, in violation of § 4a of the 
Act and § 150.3 of the regulations issued by the Commodity 
Exchange Commission. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe that the 
proposed sanction is adequate and that the prompt entry, 
without further proceedings, of the order to which tthe respond- 
ent has consented will constitute a satisfactory disposition of 
this case as against the respondent, serve the public interest, 
and effectuate the purposes of the Act. The complainant recom- 
mends, therefore, that the stipulation and waiver submitted by 
the respondent be accepted and that the proposed order be 
issued. It is so concluded. 


ORDER 


Effective January 28, 1964, the registration of the respondent, 
George S. Cashman, as a floor broker under the Act is sus- 
penddd for a period of 15 days, and effective on the same date 
all contract markets shall refuse all trading privileges to the 
respondent for a period of 15 days, such refusal to apply to all 
trading done and all positions held by the respondent directly 
or indirectly. 


A copy of this decision and order shall be served on the 
respondent and on each contract market. 


(No. 8862) 


In ra ROBERT BEELER. P&S Docket No. 3004. Decided January 
2, 1964. 
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Insufficient Funds Checks—Cease and Desist—Consent . 
Respondent is ordered to cease and desist from issuing checks in payment M 
of livestock purchased in commerce without having sufficient funds on 
deposit to pay such checks. M 
Mr. Donald E. Graham, for complainant. Relihan, Relihan & Relihan, of M 
Smith Center, Kansas, for respondent. M 
Decision by Thomas J. Flavin, Judicial Officer | M 
PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and | 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. | h 
181 et seq.), hereinafter referred to as the act, instituted by a | & 
complaint filed on October 11, 1963, by the Director, Packers | Se 
and Stockyards Division, Agricultural Marketing Service, United | p 
States Department of Agriculture. The respondent is registered | 0 
with the Secretary of Agriculture as a market agency and 
dealer. The complaint charges that respondent violated certain 
provisions of the act. 
On November 26, 1963, respondent filed an amended answer, ; 


in which he admits the jurisdictional allegations of the com- 
plaint, neither admits nor denies the remaining allegations set 
forth in the complaint, waives oral hearing, and consents to the C 
issuance of a specified order containing findings of fact and 
conclusions based upon the allegations set forth in the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT I 


1. Respondent is an individual whose business address is 
Jewel, Kansas. Respondent is registered with the Secretary of 
Agriculture under the Act as a market agemcy and dealer, and 


at all times mentioned herein was so registered. R 
2. On or about the dates set forth in the tabulation below, 
and at divers other times during the month of May 1963, J 


respondent purchased livestock in commerce for his own account, 
and in purported payment therefor issued checks which were 
returned unpaid because of insufficient funds. 


ent 
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Date 

1963 Purchased From Amount 
May 7 Phillipsburg Sales Co., Ine. $ 1,691.46 
May 8 Phillipsburg Sales Co., Inc. 3,576.15 
May 9 Mankato Livestock Commission Co. 5,901.06 
May 13 Norton Livestock Commission Co. 15,775.03 
May 14 Norton Livestock Commission Co. 5,850.77 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 
hereof, it is concluded that respondent has wilfully violated 
section 312 of the Act (7 U.S.C. 213). Respondent has con- 
sented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued. The 
order will be issued. 


ORDER 


Respondent shall cease and desist from issuing checks in 
payment of livestock purchased in commerce when he does not 
have sufficient funds on deposit to pay such checks. 


This order shall bacome effective six days after service and 
copies hereof shall be served upon the parties. 


(No. 8863) 


In re GLENN SORENSON, d/b/a MONETT SALE COMPANY. P&S 
Docket No. 3001. Decided January 2, 1964. 
Bonding Requiremenis—Cease and Desist—Consent 


Respondent is ordered to cease and desist from operating as a market agency 
without the required bond. 


Mr. Ronald D. Cipolla, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and 
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Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seqg.), hereinafter referred to as the act, instituted by a 
complaint filed on October 1, 1963, by the Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging the respondent with 
violations of the Act and the regulations promulgated there- 
under (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


On December 3, 1963, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations set forth in the complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. Respondent, whose business address is Monett, Missouri, 
is now, and was at all times material herein, a market agency 
within the meaning of the act, registered to sell livestock in 
commerce on a commission basis. 


2. The Monett Sale Co. stockyard, Monett, Missouri, herein- 
after called the stockyard, is now, and was at all times material 
herein, a posted stockyard subject to the provisions of the act. 


3. Respondent’s surety bond was terminated on July 12, 
1963. Respondent, on or about July 30, 1963, was notified in 
writing of such termination date, and was informed that he 
would have to furnish a new bond if he continued to operate 
after July 12, 1963, as a registrant under the provisions of the 
act. Notwithstanding said notice, respondent continued to engage 
in tha business of a market agency, selling livestock at the 
stockyard on a commission basis without filing and maintaining 
a reasonable bond or its equivalent, as required by the act and 
the regulations issued thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has willfully violated section 312(a) of the act 
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(7 U.S.C, 213(a)) and sections 201.29 and 201.30 of the regula- 
tions issued thereunder (9 CFR 201.29, 201.30). Inasmuch as re- 
spondent has consented to the issuance of the order set forth below 
and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a market agency in commerce within the meaning of the 
act without filing and maintaining a reasonable bond or its 
equivalent as required by the act and the regulations thereunder. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof 
upon the respondent. 


(No. 8864) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, 
ILLINOIS. P&S Docket No. 402. Decided January 6, 1964. 


Modification of Rates and Charges 


Respondents are authorized to make the requested modifications in their cur- 
rent schedule of rates and charges. 

Mr. Ronald D. Cipolla, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. L. Alton Denslow, of Washington, D. C., for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
ara now operating under an order issued on February 14, 1963 
(22 A.D. 160), continuing in effect to and including February 
28, 1965, an order issued on February 8, 1962 (21 A.D. 115), as 
modified by an order issued on March 29, 1962 (21 A.D. 272), 
authorizing assessment of the current temporary schedule of 
rates and charges. 
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On November 27, 1963, a petition was filed on behalf of the 
respondents requesting authority to modify, as soon as possible, 
the current temporary schedule of rates and charges by reducing 
the minimum charge collected and paid to auctioneers for auc- 
tioning carlot and trucklot entries of feeder cattle and calves, 
set forth in Section G of such schedule, from $5.00 to $2.00. 


Prior ‘to the issuance of the orders of February 8, 1962 and 
March 29, 1962, authorizing increases in the rates and charges, 
notices of the petitions were published in the Federal Register, 
and, although interested persons were afforded an opportunity 
to indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of the desire to be heard. 
Inasmuch as the present petition does not involve an increase 
of rates and charges lawfully prescribed by the Secretary or 
any rates and charges for services not heretofore covered 
by order, it is found that further notice and public procedure 
on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of February 8, 1962 is further modified so as to author- 
ize the respondents to reduce the minimum charge collected and 
paid to auctioneers for auctioning carlot and trucklot entries 
of feeder cattle and calves as requested in such petition. 


The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective on the 6th day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


vs 
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(No. 8865) 


In re P. W. BEAMAN AND ARLIE BURTIN, d/b/a BEAMAN-BURTIN 
LIVESTOCK COMMISSION COMPANY. P&S Docket No. 3048. 


Decided January 8, 1964. 


Consignments—Speculative Resale—Records—Cease and Desist—Consent 


Respondents, their agents and employees, are ordered to cease and desist 
from (1) purchasing for resale, on a speculative basis, livestock con- 
signed to respondents for sale on a commission basis, (2) permitting 
employees to purchase consigned livestock, (3) issuing incomplete ac- 
counts of sale, and (4) failing to remit additional proceeds to con- 
signors. Respondents also are ordered to keep accounts, records, and 
memoranda that fully disclose all transactions involved in their business 


under the act. 


Mr. Garrett N. Wyss, for complainant. Respondents pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on December 2, 1963, by the Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondents with 
violations of the Act and the regulations promulgated thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondents filed an answer on December 19, 1963, in which 
they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations, waive oral 
hearing and the report of the Hearing Examiner, and consent 
to the issuance of a specified order, with findings and con- 
clusions for the purpose of this proceeding only, based on all 
allegations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. The Parsons Stock Yards, Parsons, Kansas, hereinafter 
referred to as the stockyard, is now and was at all times 
material herein, a posted stockyard subject to the provisions of 











46 PACKERS AND STOCKYARDS ACT, 1921 


Cite as 23 A.D. 45 


the Act. A weekly auction is held at the stockyard in addition 
to the daily sales by private treaty. 


2. Respondents are now, and were at all times material 
herein, engaged in the business of a market agency, registered 
with the Secretary of Agriculture as partners to buy and sell 
livestock on a commission basis at the stockyard. 


3. (a) Respondents, at the stockyard, on or about the dates 
set forth below, permitted P. W. Beaman, partner, to purchase 
livestock from consignments for resale for his own speculative 
account. 


Date No. of 

19638 Head Amount 

$ 71.55 
120.78 
155.75 
398.84 
454.51 
741.72 
767.63 
182.17 
262.80 
624.45 
552.61 
674.74 

17 1,756.83 


= 


February 4 
6 


13 
18 
20 


RPAnw DY Ow oO Phe 


27 


oo 


(b) Respondents, at the stockyard and in connection with 
the sale of the consigned livestock to P. W. Beaman referred 
to in subparagraph (a): above, issued to the consignors of such 
livestock accounts of sale which failed to show the full, true 
and correct name of P. W. Beaman as the purchaser, copies 
of which accounts became a part of respondents’ books and 
records. 


4. Respondents, at the stockyard, on or about the dates set 
forth below, and in connection with the weekly auction sale 
held at the stockyard, permitted the auctioneer, Leon Spencer, 
to purchase livestock for his own account, which livestock had 
been consigned to respondents for sale on a commission basis. 
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Date No. of 
1963 Head Amount 
February 6 2 $ 158.92 
10 1,187.08 
2 268.97 
13 4 439.25 
March 13 2 139.30 
1 132.38 
20 Z 68.00 


5. (a) Respondents, at the stockyard, on or about the dates 
and in the transactions set forth below, purchased for their own 
account livestock consigned to respondents for sale on a com- 
mission basis, and resold such livestock in the same lots on the 
same day at a profit, without remitting such profit to the 
consignors. 


Date Amount Purchased Amount 
1963 Consignor for Own Account on Resale 
February 138 Dr. M. B. Williams $133.25 $137.70 
Jr. Pugh 134.40 139.79 

20 Joe Eisenbrant 299.63 301.07 

27 = Jr.Pugh 206.56 212.00 


(b) Respondents, at the stockyard and in connection with 
the purchases referred to in subparagraph (a) above, and at 
divers other times during the year 1963, issued accounts of 
sale to the consignors of livestock, which accounts failed to show 
the full, true and correct name of respondents as the purchaser 
of the livestock, copies of which accounts became a part of 
respondents’ books and records. 


(cc)! Respondents, during the year 1963, failed to maintain 
books and records which fully disclosed their business as a 
market agency in that respondents failed to maintain a separate 
market support account. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondents have violated sections 307, 312(a)' and 401 
of the Act (7 U.S.C. 208, 213(a), 221), and sections 201.43 
and 201.57 of the regulations (9 CFR 201.43, 201.57). 


By reason of the facts set forth in Finding of Fact 5 herein, 
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respondents have violated sections 307, 312(a) and 401 of the 
Act (7 U.S.C. 208, 213(a), 221), and sections 201.43, 201.57, 
and 201.59 of the regulations (9 CFR 201.43, 201.57, 201.59). 
Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents, their agents and employees, shall cease and 
desist from: 1) purchasing for resale, on a speculative basis, 
livestock consigned to respondents for sale on a commission 
basis; 2) permitting respondents’ auctioneer, or other employees 
whose duties in connection with the selling of livestock by 
auction involve the making of determinations or decisions 
directly affecting the interests of consignors, to purchase for 
any purpose for their own account livestock consigned to 
respondents for sale on a commission basis; 3) issuing accounts 
of sale to consignors of livestock which fail to show the full, 
true and correct name of the purchaser of the livestock; and 
4) failing to remit to consignors of livestock any additional 
price received by respondents from the sale of such livestock, 
in the event the respondents take to their own account con- 
signed livestock belonging to one owner and resell such live- 
stock in one lot on the same day at a price higher than that 
remitted to the owner. 


Respondents shall keep accounts, records and memoranda 
that fully and correctly disclose all transactions involved in 
their business under the Act including a market support 
account and a copy of each account of sale issued by respond- 
ents which shall show the full, true and correct name of the 
purchaser of the livestock and such other facts as may be 
necessary to show fully the true nature of the transactions. 


This order shall become effective on the sixth day after service 
hereof upon respondents. 


Copies hereof shall be served upon the parties. 
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(No. 8866) 


In re ARDEN VIETMEIER. P&S Docket No. 2845. Decided January 
8, 1964. 


Termination of Suspension 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued May 16, 1963, suspending respond- 
ent as a registrant under the Act until respondent complied 
with the bonding requirements of the Act and the regulations 
issued thereunder. Complainant has now recommended that a 
supplemental order be issued terminating the suspension of 
respondent as a registrant under the Act as respondent has 
furnished a bond which meets the requirements of the Act and 
the regulations issued thereunder. 

Accordingly, the suspension of respondent as a registrant 
under the Act im the order of May 16, 1963, is hereby term- 
inated. Such order shall remain in full force and effect in all 
other respects. 


Copies hereof shall be served upon the parties. 


(No. 8867) 


In re JOSEPH H. KRAMER, d/b/a LAWN HILL LIVESTOCK AUCTION. 
P&S Docket No. 2741. Decided January 9, 1964. 


Insolvency—Accounts and Records—Suspension of Registration—Consent 


Respondent is ordered to cease and desist from failing to pay for purchased 
and consigned livestock, is ordered to keep certain accounts and records, 
and is suspended as a registrant until he is no longer insolvent but this 
suspension shall be held in abeyance as long as he does not engage in 
business as a market agency or dealer under the act. 


Mr. J. Robert Franks, for complainant. Mr. L. Butler, of Eldora, Iowa, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 


181 et seqg.), hereinafter referred to as the act, instituted by a | 


complaint filed on July 20, 1962, by the Acting Director, Packers 


and Stockyards Division, Agricultural Marketing Service, United | 


States Department of Agriculture. The complaint was amended 
by a document filed on October 7, 1963. The amended complaint 
charges that respondent is insolvent within the meaning of the 
act (7 U.S.C. 204) and that respondent wilfully violated certain 
provisions of the act and the regulations issudd thereunder. 


On December 6, 1963, respondent filed an amended answer in 


which he admits the jurisdictional allegations of the amended 


) 


complaint and submits to the jurisdiction of the Secretary in | 


this matter, neither admits nor denies the remaining allegations 
set forth in the amended complaint, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order containing findings of fact and con- 
clusions based upon the allegations set forth in the amended 
complaint. Complainant has recommended that the order to 
which respondent has consented be issued. 


FINDINGS OF FACT 


1. The Lawn Hill Livestock Sales stockyard, Lawn Hill, 
Iowa, hereinafter referred to as the stockyard, is now, and 
was at all times mentioned herein, a posted stockyard subject 
to the provisions of the act. 


2. Respondent is an individual, doing business as Lawn Hill 
Livestock Auction, whose address is Lawn Hill, Iowa. Respond- 
ent is registered with the Secretary of Agriculture under the act 
as a market agency to sell livestock on a commission basis 
at the stockyard and as a dealer to buy and sell livestock in 
commerce for his own account, and at all times mentioned 
herein was so registered. 


8. Respondent is insolvent. As of May 25, 1962, respond- 
ent’s current liabilities exceeded his current assets by approxi- 
mately $110,584.39. 


4. Respondent, on or about ten specified dates, purchased 
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livestock in commerce for his own account and failed to pay 
the purchase price of such livestock. 


5. Respondent, in connection with the purchase of live- 
stock in commerce for his own account on or about two specified 
dates, issued two checks in purported payment of the livestock 
purchased, which checks were returned by the bank upon which 
they were drawn because of insufficient funds. 


6. Respondent used funds received as proceeds from the 
sale of livestock consigned to respondent for sale on a com- 
mission basis at the stockyard for purposes of his own and 
purposes other than the payment of lawful marketing charges 
and tha remittance of net proceeds to shippers, thereby en- 
dangering or impairing the faithful and prompt accounting there- 
for and payment of the portion thereof due the owners or 
consignors of livastock. As of March 17, 1962, respondent’s 
use of shippers’ proceeds resulted in a deficit in respondent’s 
account for shippers’ proceeds of approximately $6,444.41. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 
through 6 hereof, it is concluded that respondent is insolvent 
within tha meaning of the act (7 U.S.C. 204), and respondent 
has wilfully violated sections 304, 307, and 312 of the act (7 
U.S.C. 205, 208, 213) and sections 201.40 and 201.41 of the 
regulations issued thereunder (9 CFR 201.40, 201.41). Respond- 
ent has consented to the issuance of the order set forth below 
and complainant has recommended that such order be issued. 
The order will be issued. 


ORDER 


Respondent shall cease and desist from (1)) using proceeds 
received from the sale of livestock consigned to him for sale 
for purposes of his own and for purposes other than the pay- 
ment of lawful marketing charges and remittance of net pro- 
ceeds to shippers, (2) purchasing livestock in commerce and 
failing to pay for such purchases, and (3) issuing checks in 
payment of livestock purchased in commerce without having and 
maintaining sufficient funds on deposit to pay such checks. 


Respondent shall deposit the gross proceeds received from the 
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sale of livestock on a commission basis in a separate bank 
account designated as “Custodial Account for Shippers’ Pro- 
ceeds” or by a similar identifying designation and shall not 
withdraw funds therefrom for any purposes except those for 
which shippers’ proceeds may be properly used as set forth in 
section 201.42 of the regulations under the act (9 CFR 201.42). 


Respondent is suspended as a registrant under the act until he 
demonstrates that he is no longer insolvent. However, this 
suspension shall be held in abeyance and not become effective 
as long as respondent does not engage in business as a market 
agency or dealer under the act. 


This order shall become effective on the sixth day after 
service hereof upon respondent and copies hereof shall be 
served upon the parties. 


(No. 8868) 


ARTHUR P. BERGMAN v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 2962. Decided January 10, 1964. 


Jurisdiction—Complaint—Timely Filed 


Receipt of complaint at field office of Packers and Stockyards Division with- 
in statutory period constitutes timely filing and confers jurisdiction. 


Novation—Breach—Damages 


Failure of seller to comply with agreed adjustment in contract by delivering 
additional animals constitutes an unjust practice with damages mea- 
sured by contract value of undelivered animals. 


Complainant pro se. Mr. Robert E. Kline, of Pittsburgh, Pennsylvania, for 
respondent. Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act. In a complaint filed on 
March 18, 1963 complainant seeks reparation in the sum of 
$594, alleging that he “ordered 50 head of choice 300 pound 
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heifers” from the respondent, and received delivery of “small 
skinny, sickly looking animals,” weighing less than 300 pounds. 


Copies of the complaint filed on March 18, 1963, and the 
investigative report, prepared by the Packers and Stockyards 
Division of the Department and filed in the proceeding pursuant 
to section 202.40 of the rules of practice (9 CFR 202.40), were 
served upon respondent on June 26, 1963. A copy of the in- 
vestigative report was served upon complainant on June 27, 
1963. 


Respondent did not file an answer within the time allowed 
by the rules of practice. On July 1, 1963, respondent filed a 
motion to dismiss and requested an oral hearing. On July 31, 
1963, the presiding officer, Eva S. Reifenberg, Office of the 
General Counsel, United States Department of Agriculture, 
denied the motion to dismiss and gave the respondent a further 
opportunity to file an answer to the complaint. 


Respondent filed an answer on August 7, 1963, admitting that 
it sold cattle to the complainant and alleging that it made no 
representations regarding the weight or the quality of the 
cattle sold. 


An oral hearing was held on September 18, 1963 in Pitts- 
burgh, Pennsylvania. Complainant appeared pro se and testified 
in his own behalf. He also called three witnesses. Respondent 
was represented by Robert E. Kline, Attorney at Law, Pitts- 
burgh, Pennsylvania. One witness testified for the respondent. 
Respondent filed proposed findings of fact and conclusions of 
law. Complainant filed a letter setting forth the main aspects 
of his case. 


FINDINGS OF FACT 


1. Complainant, Arthur P. Bergman, is an individual resid- 
ing at 12272 Grand Blanc Road, Durand, Michigan. 


2. Respondent, American Hereford Farms, Inc., Belle Vernon, 
Pennsylvania, is a corporation which at all times material 
herein was engaged in the business of a dealer buying and 
Selling livestock in commerce for its own account. On July 1, 
1963, respondent was registered with the Secretary of Agricul- 
ture. 
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3. In response to an inquiry by complainant, respondent 
wrote a letter dated September 20, 1962 informing him that 
“we have available at this time top grade heifers, steers, and 
bulls.” In the letter, the respondent further stated that “weights 
are running at approximately 300 pounds for the $95 calves.” 
A brochure was also sent to complainant. The brochure described 
the animals offered for sale as “best grade bulls, heifers or 
steers 4 to 6 months old.” The “appproximate” average weight 
given was 300 pounds. 


4. Thereafter, respondent offered to give to complainant “one 
free Hereford haifer . . . with the purchase of 25 heifers.” An 
order for 50 heifer calves at $95 each was placed by com- 
plainant. He made a down payment of $475. 


5. On December 19, 1962, at approximately 3:30 p.m., a 
truck arrived at complainant’s farm. Complainant was informed 
by the truck driver that the balance of the purchase price would 
have to be paid prior to the unloading of the 52 calves. Com- 
plainant climbed into the truck to inspect the calves. He was 
not satisfied with the animals and called respondent’s office in 
Pennsylvania. He talked to the manager, Jim Sidney. Mr. Sidney 
agreed to reduce the purchase price by $250 and to make a 
further adjustment if complainant was still dissatisfied after 
he had a fuller opportunity to inspect the calves once they were 
unloaded. These calves had been shipped by respondent from 
Pennsylvania to Michigan. 


6. Complainant gave the truck driver a check in the amount 
of $4025. Complainant also signed a “bill of sale’. The “bill of 
sale” had a printed clause according to which the liability of 
the respondent was limited to the replacement, under certain 
conditions, of cattle lost within ten days. Complainant added 
in his own handwriting “too many small ones, not uniform, 
not satisfied as to quality.” 


7. Complainant was dissatisfied with the calves after he had 
an adequate opportunity to inspect them. Of the calves de- 
livered, approximately 15% would grade@ as Choice, 40% as 
Good, 35% as Medium, and 10% as Common. Ten of the calves 
weighed approximately 150 pounds each, nineteen approximately 
250 to 300 pounds, and twenty-three 175 to 225 pounds. 


8. On December 29, 1962, the parties agreed that complain- 
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ant would receive further adjustments in the form of six free 
heifer calves. At that time, complainant also orddred 30 steer 
calves from the respondent and made a down payment of $200 
in connection with this order. Respondent was to deliver the 
36 animals within ten days. Respondent did not ship the six 
free calves or fill the order for the 30 calves within the specified 
period. 

9. On January 14, 1963, complainant sent a “Field Loss 
Report” to respondent. Respondent was informed that four calves 
had died. Complainant requested that the 30 steer calves and the 
6 free calves be delivered. Complainant also asked that 2 free 
calves be sent as a replacement for the animals which died. 


10. On February 13, 1963, Jerry Andean, respondent’s General 
Manager, wrote a letter to complainant stating that “an adjust- 
ment of $250 was made immediately upon arrival of these calves 
on your farm. This constitutes a selling price of $86.53 per 
head for 52 heifer calves received by you on December 21, 1962. 
It was my understanding at the time of adjustment that this 
$250 was settlement in full for the 52 calvas.” Mr. Anden 
further stated that “this matter will be given every considera- 
tion. I personally do not feel any further adjustmant is con- 
ceivable.” 


11. On February 26, 1963, respondent wrote a letter to com- 
plainant stating: “I am enclosing our check in the amount of 
$200 which ‘is the deposit given for an order placed with us in 
December of 1962. This amount is being returned to you be- 
cause at the present time the cattle I have available will not 
meet your expectations. I am, however, leaving the door open 
for an adjustment on your previous order.” 


12. On April 16, 1963, respondent wrote to complainant that 
6 free heifers and 30 steers would be sent to complainant if the 
purchase price of the 30 steers was paid by complainant in 
advance of his receipt of the cattle. Complainant did not accept 


this offer. 
13. The complaint was filed within 90 days of the accrual 
of the cause of action. 
CONCLUSIONS 
While respondent contends that the complaint was not filed 
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within 90 days after delivery of the 52 calves, the stamp on the 
upper left hand side on the back of the form filed by com- 
plainant shows that it was received by the Indianapolis, In- 
diana, office of the Packers and Stockyards Division on March 
18, 1963, within the time allowed by the Act. 


When the cattle arrived at his farm, complainant had already 
made a down payment of $475. The truck driver refused to 
unload the calves before complainant paid the balance of the 
purchase price. Complainant was reluctant to pay for animals 
he had not inspected. He climbed into the truck and looked 
at the cattle as fully as conditions permitted. He was not 
satisfied with the appearance of the cattle. He contacted respond- 
ent’s manager who agreed to reduce the purchase price by 
$250 and to make a further adjustment if complainant was still 
dissatisfied once he had an adequate opportunity to view the 
cattle after they were unloaded. Relying on the manager’s 
statement, complainant paid an additional $4,025. It might be 
noted that the “bill of sale’ signed by complainant does not 
embody the agreement of the parties. Complainant wrote on it 
“too many small ones, not uniform, not satisfied as to quality”, 
thereby signifying his dissent with respect to the clause limit- 
ing respondent’s liability to the replacement of calves which 
might die within ten days after delivery. 


On December 29, 1962, the parties agreed to a further ad- 
justment in the form of 6 free heifer calves which were to be 
delivered within ten days. Respondent did not deliver the 6 
calves within the specified period. The failure to effectuate 
the agreed adjustment constituted an unjust practice in violation 
of the Act. Kroenke Vv. Orner, 21 A.D. 327 (1962). 


The value of the six free heifer calves will be computed on 
the basis of respondent’s sale price of $95 per head. Accord- 
ingly, it is concluded that complainant suffered damages in the 
amount of $570 in consequence of respondent’s failure to 
effectuate the agreed adjustment. Damages need not 
be established with exactness. It suffices if a reasonable basis 
for their computation is afforded. Eastman Co. v. Southern 
Photo Co., 273 U.S. 359, 379 (1927); Natural Bridge Packing 
Co. V. Ganey, 15 A.D. 818, 823 (1956). On the basis of all of 
the foregoing, it is further concluded that respondent should be 
ordered to pay reparation to complainant in the sum of $570. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant the sum of $570, plus interest thereon at the 
rate of five percent per annum from February 1, 1963 until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 8869) 


MACLIN-CALDWELL AUCTION COMPANY v. T. E. ENGLISH. P&S 
Docket No. 3045. Decided January 10, 1964. 


Reparation—Default 


The failure of respondent to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondent is order- 
ed to pay to complainant the amount due. 


Complainant pro se. Mr. Raymond W. Fullerton, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. This proceeding was instituted by a 
complaint filed on September 5, 1963, in which complainant 
seeks an award of reparation in the amount of $1,298.00, alleged 
to be the purchase price of 8 head of cattle sold by complainant 
to respondent on June 13, 1963, and 18 head of cattle sold 
by complainant to respondent on June 18, 1963. 


A copy of the complaint and a copy of the investigative 
report, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served 
upon respondent on October 22, 1963. A copy of the investi- 
gative report was served upon complainant on October 23, 1963. 


At the time of service of the complaint, respondent was 
notified in writing that the answer thereto should be filed within 
20 days after such service, and that sections 202.39 through 
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202.58 of the rules of practice were applicable to reparation 
proceedings (9 CFR 202.39-202.58). Respondent was also in- 
formed that a failure to file an answer would constitute a waiver 
of oral hearing and an admission of the facts alleged in the 
complaint (9 CFR 202.41(c)). Notwithstanding such notice 
of the applicable provisions of the rules of practice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Maclin-Caldwell Auction Company, 7407 
Riverside Drive, Ontario, California, and 1500 Valley Boulevard, 
Colton, California, was at all times material herein a partner- 
ship composed of two individuals, L. N. Maclin and Thomas M. 
Caldwell, engaged in the business of a dealer and market agency 
and registered with the Secretary of Agriculture so to operate. 


2. Respondent, T. E. English is an individual whose address 
is 4551 River View, El Monte, California. At all times material 
herein, respondent English engaged in the business of a dealer 
buying livestock in commerce. 


3. On June 13, 1963, respondent English purchased 8 head 
of cattle from complainant for $387.50 at an auction conducted 
at the Maclin-Caldwell Auction Co. stockyard, Colton, California, 
a posted stockyard subject to the provisions of the act. Respond- 
ent has not paid any part of the purchase price of these 8 head 
of cattle. 


4. On June 18, 1963, respondent English purchased 18 head of 
cattle from complainant for $910.50 at an auction conducted at 
the Maclin-Caldwell Auction Co. stockyard, Ontario, California, 
a posted stockyard subject to provisions of the act. Respondent 
has not paid any part of the purchase price of these 18 head 
of cattle. 


5. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
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(9 CFR 202.41 (c)'). Respondent’s failure to pay complainant 
the parchase price of the 26 head of cattle purchased in com- 
merce at the stockyards is an unjust and unreasonable practice 
in violation of the act. Dobler v. Beach, 21 A.D. 1140 (1962); 
Winter Livestock Commission Company v. George W. Scott and 
Louise M. Scott, d/b/a Trinidad Livestock Commission Com- 
pany, 20 A.D. 214 (1961); Northwest Cattle Company v. Iowa 
City Sales Co., 14 A.D. 276 (1955). Complainant is therefore 
entitled to reparation in the amount of the purchase price of 
the 26 head of cattle. 


ORDER 


Respondent, T. E. English, shall pay the complainant, Maclin- 
Caldwell Auction Company, within 30 days from the date 
hereof, the sum of $1,298.00, with interest thereon at the rate 
of 5% per annum from July 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8870) 


In re LEROY O. BREINER AND DENZIL HINE, d/b/a SQUARE DEAL 
LIVESTOCK COMMISSION COMPANY. P&S Docket No. 3046. De- 
cided January 13, 1964. 


Aiding Other Dealers—Sale to Employees—Accounts and Records— 
Cease and Desist—Consent 


Respondents are ordered to cease and desist from furnishing financial and 
office service aid to other dealers, permitting employees to purchase 
consigned livestock, issuing buyer’s invoices that are false in any re- 
spect, and are ordered to keep certain accounts and records. 


Mr. Garrett N. Wyss, for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seg.), hereinafter referred to as the Act, instituted by 
a complaint filed on December 2, 1963, by the Director, Packers 
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and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondents with 
violations of the Act and the regulations promulgated there- 
under (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondents filed an answer on December 19, 1963, in which 
they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations, waive oral 
hearing and the report of the Hearing Examiner, and consent 
to the issuance of a specified order, with findings and conclu- 
sions for the purpose of this proceeding only, based on all al- 
legations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. The Parsons Stock Yards, Parsons, Kansas, hereinafter 
referred to as the stockyard, is now and was at all times ma- 
terial herein, a posted stockyard subject to the provisions of 
the Act. A weekly auction is conducted at the stockyard in addi- 
tion to daily sales by private treaty. 


2. Respondents are now and were at all times material 
herein, engaged in the business of a market agency, registered 
with the Secretary of Agriculture to buy and sell livestock on 
a commission basis at the stockyard. 


38. Respondents, through their facilities at the stockyard, on 
or about the dates set forth below, financed the livestock pur- 
chases of independently operated and separately registered deal- 
ers at the stockyard, and in connection therewith furnished 
bookkeeping services to such dealers. 


Date No. of 

1963 Head Amount Dealer 
February 6 4 $ 835.92 Woody Wilkins 
6 6 1,160.47 Woody Wilkins 
6 8 1,611.00 Woody Wilkins 
13 5 691.12 Bill Price 
5 589.67 Bill Price 
3 516.86 Bill Price 
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Date No. of 
1963 Head Amount Dealer 
3 353.25 Bill Price 
5 574.20 Bill Price 
5 788.13 Bill Price 
27 1 111.15 Bill Price 
15 1,944.06 Bill Price 


4. Respondents, at the stockyard, on or about the dates set 
forth below and in connection with the weekly auction sale con- 
ducted at the stockyard, permitted the auctioneer, Leon Spencer, 
to purchase livestock for his own account, which livestock had 
been consigned to respondents for sale on a commission basis. 


Date No. of 
1963 Head Amount 
February 6 4 $ 512.41 
1 98.82 
27 3,904.72 
4 515.21 
March 6 2 120.06 


5. Respondents, at the stockyard, on or about February 6, 
1963, in connection with the sale of 53 head of livestock to 
Woody Wilkins, a registered dealer, issued a false buyer’s bill 
to Mr. Wilkins, in that the bill shows the purchase price of the 
livestock as $22.25 per hundredweight, when in fact the pur- 
chase price was $22.15 per hundredweight. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein 
respondents have violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a) ), and section 201.61 of the regulations 
(9 CFR 201.61). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondents have violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 2138(a)), and section 201.57(a) of the regulations 
(9 CFR 201.57(a)). 

By reason of the facts set forth in Finding of Fact 5 herein, 


respondents have violated sections 307, 312(a) and 401 of the 
Act (7 U.S.C. 208, 213(a), 221). Inasmuch as respondents have 
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consented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


Respondents, their agents and employees, shall cease and de- 
sist from: (1) financing in any manner the livestock purchases 
in commerce of, or furnishing bookkeeping or similar services 
to, independently operated and separately registered dealers; 
(2) permitting respondents’ auctioneer, or other employees 
whose duties in connection with the selling of livestock by auc- 
tion involve the making of determinations or decisions directly 
affecting the interests of consignors, to purchase for any purpose 
for their own account livestock consigned to respondents for 
sale on a commission basis; and (3) issuing buyers’ invoices 
which are false in any respect. 

Respondents shall keep accounts, records and memoranda that 


fully and correctly disclose all transactions involved in their 
business as a market agency, including buyers’ invoices which 


correctly reflect the purchase price of the livestock represented 
therein. 


This order shall become effective on the sixth day after serv- 
ices hereof upon respondents. 


Copies hereof shall be served upon the parties. 


(No. 8871) 


In re DAN OLSEN. P&S Docket No. 2964. Decided January 18, 
1964. 


Aiding Other Dealers—Cease and Desist—Consent 


Respondent is ordered to cease and desist from (1) financing livestock pur- 
chases of other dealers and (2) aiding or assisting any person engaged 
in the business of buying or selling livestock in commerce as a dealer 
under the act, when respondent knows that the registration of such 
person as a dealer under the act is suspended. 


Mr. Ronald D. Cipolla, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on July 12, 1963, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging the respondent with viola- 
tions of the act and the regulations promulgated thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations. 


On December 2, 1963, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth 
in the complaint, waives oral hearing, and consents to the issu- 
ance of a specified order containing findings of fact and con- 
clusions based upon the allegations set forth in the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. Respondent, Dan Olsen, is registered with the Secretary 
of Agriculture as a dealer, to buy and sell livestock in commerce 
for his own account, and as a market agency, doing business as 
O. & O. Commission Company, to buy and sell livestock on a 
commission basis at the R. & O. Commission Company stock- 
yard, Kearney, Nebraska, a posted stockyard subject to the 
provisions of the act, hereinafter referred to as the R. & O. 
stockyard, and at all times material herein respondent was so 
registered. 


2. The Ogallala Livestock Commission Company stockyard, 
Ogallala, Nebraska, hereinafter referred to as Ogallala, the 
Oshkosh Livestock Commission Company stockyard, Oshkosh, 
Nebraska, hereinafter referred to as Oshkosh, the B. & B. Live- 
stock Commission Company stockyard, Revenna, Nebraska, here- 
inafter referred to as B. & B., the Stickelman Livestock Com- 
mission Company stockyard, Gothenburg, Nebraska, hereinafter 
referred to as Stickelman, and the Western Livestock Auction 
Company Stockyards, North Platte, Nebraska, hereinafter re- 
ferred to as Western, are posted stockyards subject to the pro- 
visions of the act. 


3. Respondent, through his facilities at the R. & O. stock- 
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yard, on or about February 18 and February 20, 1962, financed 
purchases of livestock in commerce at Stickelman and R. & O. 
stockyard, by Ray York, a separately registered dealer. 


4. Respondent, through his facilities at the R. & O. stock- 
yard, on or about eleven specified dates during the period Octo- 
ber 31, 1962 through November 17, 1962, financed purchases 
of livestock in commerce, at Ogallala, Western, Stickelman, Osh- 
kosh, and B. & B., by Ray York, a dealer whose registration was 
suspended effective December 4, 1961, and remained suspended 
at the time of such livestock purchases. Respondent, in addition 
to financing York’s purchases of livestock, resold some of the 
livestock at the R. & O. stockyard, furnished York other stock- 
yard services, and allowed him to purchase livestock in respond- 
ent’s name to conceal York’s operations as a dealer, notwith- 
standing notice to respondent by the Packers and Stockyards Di- 
vision by letter dated February 21, 1962, that York’s registra- 
tion was suspended and that such activities by respondent were 
in violation of the act and regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has violated sections 307 and 312(a) of the 
act (7 U.S.C. 208, 213(a)) and sections 201.61, 201.80, and 
201.81 of the regulations (9 CFR 201.61, 201.80, 201.81). In- 
asmuch as respondent has consented to the issuance of the order 
set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) financing live- 
stock purchases in commerce of independently operated and 
separately registered dealers; (2) aiding or assisting any pe - 
son engaged in the business of buying or selling livestock in 
commerce as a dealer under the act, when respondent knows 
that the registration of such person as a dealer under the act 


is suspended. 
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(No 8872) 


HERBERT GAEBLER v. R. E. MARSHALL AND R. M. MARSHALL, 
d/b/a MARSHALL LIVE STOCK COMMISSION COMPANY, AND ST. 
LouIs NATIONAL STOCKYARDS COMPANY. P&S Docket No. 2934. 
Decided January 14, 1964. 


Stockyard Services—Stockyard—Duties 


Stockyard company discharged its duties when it deposited shipper’s animals 
in a holding pen assigned to a driving agency. 


Stockyard Services—Market Agency—Accounting 


Mixup of shipper’s animal with resultant improper accounting absent evi- 
dence of due care by market agency constitutes failure to render reason- 
able stockyard services. 


Damages—Improper Accounting 


Value of missing or unaccounted for animal determined on basis of market 
news reports. 


Complainant and respondents pro se. Miss Eva Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on October 1, 1962, 
complainant seeks reparation alleging, in substance, that there 
was an incorrect accounting for a Holstein heifer consigned by 
him to the Marshall Live Stock Commission Company for sale 
at the St. Louis National Stock Yards. 


Copies of the complaint and the investigative report, pre- 
pared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon the re- 
spondents in March 1963. A copy of the investigative report was 
also served upon complainant. 


On March 27, 1963 respondent R. M. Marshall filed an answer 
in which it is alleged that the Marshall Live Stock Commission 
Company is not liable to the complainant, and oral hearing is 
waived. Respondent St. Louis National Stockyards Company 
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filed an answer on April 12, 1963 alleging that said respondent 
had not been “negligent in the handling of Mr. Gaebler’s ship- 


ment of cattle.’ 


None of the parties requested an oral hearing and the pro- 
ceeding was handled under the “shortened procedure” provided 
for in sections 202.17 and 202.53 of the rules of practice (9 CFR 
202.17, 202.53). Complainant filed an opening statement of facts 
and the respondents filed answering statements. Complai) ant 
filed a statement in reply to the answering statement filed by 
respondent R. M. Marshall on behalf of the Marshall Live Stock 
Commission Company, and also a statement in reply to the an- 
swering statement filed by the St. Louis National Stockyards 
Company. Thereafter, the parties were given an opportunity to 
file proposed findings of fact, conclusions of law, and orders, 
and briefs. Complainant and the St. Louis National Stockyards 
Company filed letters containing arguments in support of their 


respective positions. 
FINDINGS OF FACT 


1. Complainant, Herbert Gaebler, is an individual whose ad- 
dress is Route 3, Poplar Bluff, Missouri. 


2. Respondents R. E. Marshall and R. M. Marshall, partners 
doing business as Marshall Live Stock Commission Company, 
National Stock Yards, Illinois, were at all times material herein 
engaged in the business of a market agency, and were regis- 
tered with the Secretary of Agriculture to buy and sell livestock 
in commerce on a commission basis. 


3. Respondent St. Louis National Stockyards Company, Na- 
tional Stock Yards, Illinois, is a corporation which at all times 
material herein owned and operated the St. Louis National 
Stock Yards, National Stock Yards, Illinois, a posted stockyard 
subject to the provisions of the Act, hereinafter referred to as 


the stockyard. 


4. On August 7, 1962, at 5:30 a.m., the Nelson Trucking Co. 
delivered six animals belonging to complainant, four steers, one 
heifer, and one calf, each bearing the mark “1” on the left hip, 
at chute 14 at the stockyard. The animals were consigned to the 
Marshall Live Stock Commission Company for sale on a com- 
mission basis. The animals were yarded in pen 180, a pen as- 
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signed to the driving agency employed by the Marshall Live 
Stock Commission Company. 


5. On August 7, 1962, the four steers and the calf were sold 
by the Marshall Live Stock Commission Company at the stock- 
yard for the account of the complainant. The net proceeds of 
sale were remitted to complainant. 


6. On August 14, 1962, the Marshall Live Stock Commission 
Company sold a Jersey heifer weighing 535 pounds. The net pro- 
ceeds of sale ($74.56) were remitted to complainant. 


7. The heifer delivered by complainant at the stockyard was 
a Holstein heifer weighing approximately 900 pounds. It was 2 
years and eleven months old. Complainant’s animal had a value 
of $16.25 per hundredweight. 


8. The Market News Report Service of the Livestock Divi- 
sion of the Department reported a price range of $14.75 to 
$16.25 per hundredweight for commercial cows sold at the stock- 
yard on August 7, 1962. 


9. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


The Act requires that stockyard owners and market agencies 
“render reasonable services and provides that they shall make 
reparation in the form of money damages when they fail to com- 
ply with this duty. Where a shipper proves delivery of consigned 
animals to a stockyard and lack of a proper accounting for the 
disposition of the animals, he has made a prima facie case for 
reparation against either the stockyard company or the con- 
signee market agency. Thereafter it is the burden of the stock- 
yard company and the market agency to prove that there has 
been compliance with their respective duties.” Flick v. Daniels, 
17 A.D. 540, 542 (1958). 


The record is this case shows that the St. Louis National 
Stockyards Company discharged its duties under the Act in that 
complainant’s animals were deposited in a holding pen assigned 
to a driving agency. McCoy v. Daniels, 18 A.D. 232 (1959). 


A market agency is responsible to its principal, the shipper, 
for a consigned animal after it is placed in the market agency’s 
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custody by delivery to a pen assigned to a driving agency. The 
driving agency takes custody of the animal as agent for the 
market agency. McCoy v. Damiels, supra, at 235. 


There is no evidence regarding the disposition made of com- 
plainant’s heifer after it was placed in the custody of the Mar- 
shall Live Stock Commission Company by delivery to pen 180. 
There is no showing that due care was exercised in the care and 
safeguarding of the animal. The Marshall Live Stock Commis- 
sion Company accounted to complainant for a Jersey heifer 
weighing 535 pounds. The heifer consigned by complainant to 
the stockyard was a Holstein heifer weighing approximately 
900 pounds. 


Accordingly, it is concluded that the Marshall Live Stock 
Commission Company has failed to render to complainant a 
proper accounting for the Holstein heifer and failed to render 
reasonable stockyard services as required by the Act. 


While complainant alleges that his heifer had a value of 
$18.00 per hundredweight, there is no evidence in the record 
supporting his estimate. Complainant’s animal was approxi- 
mately three years old, “pasture fat’, and of “fair to good 
flesh.” The Market News Report Service of the Livestock Divi- 
sion of the Department reported a price range of $14.75 to 
$16.25 per hundredweight for commercial cows sold at the 
stockyard on August 7, 1962. The reported price range for stand- 
ard heifers was $19.75 to $22.00. However, because of its age, it 
is unlikely that complainant’s animal would have brought more 
than a commercial cow. Accordingly, it is concluded that com- 
plainant’s heifer had a value of $16.25 per hundredweight. Dam- 
ages need not be established with exactness. It suffices if a rea- 
sonable basis for their computation is afforded. Eastman Co. v. 
Southern Photo Co., 273 U.S. 359, 379 (1927); Natural Bridge 
Packing Co. v. Ganey, 15 A.D. 818, 823 (1956). Respondents R. 
E. Marshall and R. M. Marshall should be ordered to pay repara- 
tion to complainant on the basis of the difference between the sum 
remitted to complainant ($74.56) and the value of complainant’s 
animal ($146.25). Of course, payment to complainant of a total 
of $71.69, with interest, will discharge his claim. 


In its answer, the St. Louis National Stockyards Company al- 
leged that it was “willing to pay one-third of the amount claimed 
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without admitting any liability on” its part. However, an order 
requiring the St. Louis National Stockyards Company to pay re- 
paration cannot be made in the absence of a violation of the 
Act on the part of said respondent. Accordingly, the complaint 
should be dismissed as to the St. Louis National Stockyards 


Company. 
ORDER 


Within 30 days from the date of this order, respondents 
R. E. Marshall and R. M. Marshall, d/b/a Marshall Live Stock 
Commission Company, shall jointly and severally pay to the 
complainant the sum of $71.69 with interest thereon at the rate 
of 5% per annum from September 1, 1962, until paid. 


The complaint is hereby dismissed as to the St. Louis National 
Stockyards Company. 


Copies hereof shall be served upon the parties. 


(No. 8873) 


HENDERSON AND SUTTON v. RIDDELL CATTLE COMPANY. P&S 
Docket No. 2876. Decided January 14, 1964. 


Jurisdiction—Dealer—Dismissal 


Failure of complainant to establish that respondent was at the time of the 
transaction a stockyard owner, market agency or dealer results in a 
lack of jurisdiction over the controversy and a dismissal of the com- 


plaint. 


Complainant pro se. Mr. W. S. Cain, of Canton, Mississippi, for respondent. 
Mr. Thomas A. Pedron, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 ef seq.), hereinafter 
referred to as the Act. In a complaint filed on May 21, 1962, 
complainant seeks reparation in the sum of $582.50, alleging 
that respondent failed to render a proper accounting for a cow 
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valued at $225, and failed to pay freight charges in the amount 
of $357.50 incurred in connection with the shipment of certain 
cattle from Illinois to Mississippi and back. 


A copy of the complaint and a copy of the investigative report. 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondent. 
A copy of the investigative report was also served on com- 
plainant. 


Respondent filed an answer in which it denies liability to 
complaint alleging, inter alia, that the respondent is not sub- 
ject to the Packers and Stockyards Act and that consequently the 
Secretary has no jurisdiction in this proceeding. 





An oral hearing was held on July 30, 1963 in Canton, Missis- 
sippi before ‘the presiding officer, Thomas A. Pedron, Office of 
the General Counsel, United States Department of Agriculture. 
No appearance was entered by complainant. Respondent was rep- 
resented by Lloyd G. Spivey, Jr., and W. S. Cain, of Canton, 
Mississippi, attorneys at law. Thomas H. Riddell Jr., Thomas 
H. Riddell, Sr., and Quilla Spruill testified for the respondent. 


FINDINGS OF FACT 


1. Complainant, Henderson and Sutton, National Stock 
Yards, Illinois, was at all times material herein a partnership 
composed of two individuals, Wafe Henderson and Loren F. Sut- 
ton, engaged in the business of a dealer and market agency. 
At all times material herein the partners were registered with 
the Secretary of Agriculture to buy and sell livestock in com- 
merce for their own account and to buy livestock in commerce 
on a commission basis. 





2. Respondent, Riddell Cattle Company, Canton, Mississippi, 
was at all times material herein a partnership engaged in a 
ranching and farming operation. 


3. The complaint was filed within ninety days of the accrual 
of the alleged cause of action. 








CONCLUSIONS 


The complainant in a reparation proceeding has the burden 
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of establishing its claim. Scates v. Evansville Producers Com- 
mission Association, 22 A.D. 264 (1963). Under the Act, in con- 
nection with reparation proceedings involving livestock, the 
jurisdiction of the Secretary is limited to claims against stock- 
yard owners, market agencies and dealers (7 U.S.C. 209). It 
is clear that during the period involved respondent was not a 
stockyard owner or a market agency. The evidence is insufficient 
to establish that at any time material herein respondent was en- 
gaged in the business of buying or selling livestock in commerce 
as a dealer. Accordingly, the Secretary has no jurisdiction to 
adjudicate the dispute between the parties in this proceeding. 
Cf. Kapp v. Oklahoma National Stockyards Company, 15 A.D. 
796, 804 (1956). A consideration of the merits of the controversy 
is therefore unnecessary and the complaint should be dismissed. 
Skinner v. Mattingly, 19 A.D. 9 (1960); Spence v. Southwest 
Comm. Co., 15 A.D. 920, 932 (1956); Moog & Greenwald v. 
Union Stock Yard Company of Chicago, 8 A.D. 678 (1949). 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 8874) 


In re MOBRIDGE LIVESTOCK AUCTION, INC., AND HARRY HETTICH. 
P&S Docket No. 2800. Decided January 14, 1964. 


Insolvency—Consignment Proceeds—Accounts—Cease and Desist— 
Consent 


Cease and desist orders are issued for operating as a market agency or 
dealer under the act while insolvent, failing to remit consignment pro- 
ceeds and failing to follow the rate schedule. Respondents are ordered 
to keep certain specified accounts and records. 


Mr. Donald E. Graham, for complainant. Mr. Paul O. Kretschmar, of Eu- 
reka, South Dakota, for respondents. Mr. Will Rogers, Hearing Ex- 


aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 
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The recommended decision and order of the hearing examiner 
filed November 29, 1963, to which respondents did not file ex- 
ceptions, are adopted as the final decision and order in this 
proceeding. 


EXAMINER’S REPORT 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The com- 
plaint issued by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture on November 14, 1962 and the complaint which 
was permitted to be amended at the hearing held in this matter 
on August 5, 1963 in Mobridge, South Dakota, charges that the 
respondent’s, Mobridge Livestock Auction, Inc. financial condi- 
tion does not meet the requirements of the act (7 U.S.C. 204); 
and that respondent Mobridge Livestock Auction, Inc., and re- 
spondent Harry Hettich wilfully violated certain provisions of 
the act and the regulations issued thereunder. 


On December 3, 1962, respondent filed an answer to the com- 
plaint in which it admitted the jurisdictional allegations of the 
complaint; denied the rest of the allegations and requested an 
oral hearing. The hearing in this matter was held at Mobridge, 
South Dakota, on August 5, 1963, before Will Rogers, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture. Respondent Mobridge Livestock Auction, 
Inc., was represented by Paul O. Kretschmar, Eureka, South 
Dakota, Attorney at Law. Complainant was represented by Don- 
ald E. Graham, Office of the General Counsel, United States De- 
partment of Agriculture. At the hearing on August 5, 1963, the 
complainant asked leave to amend the complaint to include 
Harry Hettich as a party respondent and the Hearing Ex- 
aminer permitted the amendment to the complaint and granted 
respondent Harry Hettich 15 days within which to file an 
answer. On August 20, 1963, the respondent Harry Hettich filed 
an answer denying all the allegations of the complaint and re- 
quested that the complaint be dismissed as to him personally. 


At a further hearing held on September 4, 1963 in Mobridge, 
South Dakota, respondents, through their attorney, entered 
into a stipulation with counsel for complainant for the purpose 
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of disposing of the proceeding on a consent basis. In said stipu- 
lation respondents admitted all the allegations of the complaint 
with the exception that it denied that Mobridge Livestock Auc- 
tion, Inc., was presently insolvent. It was agreed between coun- 
sel for respondent Mobridge Livestock Auction, Inc., and counsel 
for complainant that the said respondent corporation would 
submit a balance sheet by September 24, 1963 to personnel of 
the Packers and Stockyards Division in order that the Division 
personnel might ascertain whether the respondent Mobridge 
Livestock Auction, Inc., is presently solvent. 


The Packers and Stockyards Division has reviewed the finan- 
cial statement submitted by the respondent, Mobridge Livestock 
Auction, Inc., and made an investigation of its financial condi- 
tion and it is the opinion of the administrative officials of the 
said Division that respondent, Mobridge Livestock Auction, 
Inc., is solvent and complainant recommended that the order con- 
sented to by the respondents be issued. 


FINDINGS OF FACT 


1. Respondent, Mobridge Livestock Auction, Inc., Mobridge, 
South Dakota, is a corporation registered with the Secretary of 
Agriculture as a market agency and dealer under the act and 
at all times mentioned herein was so registered. 


Respondent Harry Hettich, whose address is 510 Crescent St. 
Mobridge, South Dakota, is an individual who is now and was 
at all times material herein registered with the Secretary of 
Agriculture as a dealer under the act. Respondent Hettich is 
now and was at all times material herein the president of the 
respondent corporation and at all such times owned or controlled 
all of the stock of said respondent corporation. At all times ma- 
terial herein, respondent Hettich formulated the policies of the 
respondent corporation and managed and directed its business, 
and the acts and transactions hereinafter described were carried 
out by him or under his immediate direction and supervision. 


2. Respondents own and operate and at all times material 
herein, owned and operated, the Mobridge Livestock Auction 
stockyard, Mobridge, South Dakota, hereinafter referred to as 
the stockyard which was at all times mentioned herein, and now 
is, a posted stockyard subject to the provisions of the act. 


3. Respondent Mobridge Livestock Auction, Inc., was in- 
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solvent at all times since on or about August 31, 1962 to the 
date of the filing of the Complaint, in that the said respondent’s 
current liabilities exceeded its current assets. As of August 31, 
1962, the said respondent’s current liabilities exceeded its cur- 
rent assets by approximately $87,000. 


4. Respondent Mobridge Livestock Auction, Inc., during the 
period from on or about August 31, 1962, to date of issuance of 
the complaint, engaged in business as a market agency and 
dealer under the act, notwithstanding the fact that it was in- 
solvent during such period. 


5. Respondents used funds received as proceeds from the 
sale of livestock consigned for sale on a commission basis at the 
stockyard for purposes of their own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering or impairing the 
faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors. Respondents’ use 
of proceeds due the consignors of livestock resulted in a deficit 
balance in respondent Mobridge Livestock Auction, Inc.’s account 
for shippers’ proceeds of approximately $53,000 on August 31, 
1962, 


6. Respondents, in the transactions referred to below and in 
similar transactions at divers other times during the period 
June through August 1962, in connection with the sale of live- 
stock consigned for sale on a commission basis at the stockyard, 
failed to assess the proper and lawful selling commissions as 
prescribed by the tariff than on file with the Secretary of Agri- 
culture and in effect at the time of such transactions. 


Commission 
Date No. Correct Assessed & 
1962 Consignor Head Commission Collected 
June 7 Christ Wolf 2 $ 5.52 $ 4.02 
July 26 Irene Smith 3 4.56 3.08 
August 2 Frank Horton 4 5.49 3.79 
August 9 Kenneth Long 21 24.61 none 
August 9 Freddie LeBeau 16 55.26 53.76 
August 9 Freddie LeBeau 22 72.00 44.07 
August 9 Pat LeBeau ‘ 5.02 3.52 
August 16 Lizzie Fiddler i. 5.12 8.62 


August 16 Sidney LeBeau 25 70.17 53.67 
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Commission 

Date No. Correct Assessed & 

1962 Consignor Head Commission Collected 
August 23 Christ Wolf 2 4.16 257 
August 23 Lawrence Mastel 1 4.58 3.08 
August 23 Arlan Erbe 47 150.92 106.92 
August 23 Albert Aman 72 190.21 136.21 
August 30 Rite Enright 45 130.47 76.47 


7. Respondents, during the period June through August 
1962, in connection with their market agency and dealer opera- 
tions, failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in their 
business. Respondents, during such period, kept no books of ac- 
count showing cash, inventories, amounts due from officers, 
fixed assets, reserve for depreciation, accounts payable, notes 
payable, mortgages payable, capitalization, or surplus or profit. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 thru 
7 hereof it is concluded that respondents, Mobridge Livestock 
Auction, Inc., and Harry Hettich, have wilfully violated sections 
304, 305, 306, 307, 312 and 401 of the act (7 U.S.C. 205, 206, 207, 
208, 213, 221), and Sections 201.40 and 201.41 of the reguia- 
tions (9 CFR 201.40, 201.41). 


Respondents have consented to the issuance of the order set 
forth below and complainant has recommended that such order 


be issued. 
PROPOSED ORDER 


Respondent Mobridge Livestock Auction, Inc., shall cease and 
desist from (1) engaging in business as a market agency or 
dealer under the act while insolvent, (2) making use of funds 
received as proceeds from the sale of livestock handled on a com- 
mission basis as would in any manner endanger or impair the 
prompt and faithful accounting thereof, and payment of such 
funds to the person entitled thereto, (3) failing to charge and 
collect the charges specified in respondent’s rate schedule on 
file with the Secretary of Agriculture in connection with re- 
spondent’s market agency operations. 

Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “custodial account for ship- 
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pers’ proceeds” or by a similar designation and shall maintain 
such account in conformity with the provisions of section 201.42 
of the regulations under the act (9 CFR 201.42). 


Respondent shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in 
its business as a market agency and dealer under the act, in- 
cluding books of account showing cash, inventories, amounts 
due from officers, fixed assets, reserve for depreciation, accounts 
payable, notes payable, mortgages payable, capitalization and 
surplus or profit. 


Respondent Harry Hettich as a market agency or dealer under 
the act, directly or indirectly, in any manner whatsoever, shall 
cease and desist from: (1) making use of funds received as pro- 
ceeds from the sale of livestock handled on a commission basis 
as would in any manner endanger or impair the prompt and 
faithful accounting thereof and payment of such funds to the 
person entitled thereto, (2) failing to charge and collect the 
charges specified in respondent’s rate schedule on file with the 
Secretary of Agriculture in connection with respondent’s market 
agency operations. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account, designated as “custodial account for ship- 
pers’ proceeds” or by a similar designation and shall maintain such 
account in conformity with the provisions of section 201.42 of 
the regulations under the act (9 CFR 201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency and dealer under the act, including 
books of account showing cash, inventories, amounts due from 
officers, fixed assets, reserve for depreciation, accounts payable, 
notes payable, mortgages payable, capitalization and surplus or 
profit. 


This order shall become effective six days after service and 
copies hereof shall be served upon the parties. 
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(No. 8875) 


PETER WALTER v. S. M. SPEERS, d/b/a SPEERS HEREFORD FARMS. 
P&S Docket No. 2852. Decided January 15, 1964. 


Jurisdiction—Dealer 


Jurisdiction exists over a registered dealer in connection with a transaction 
in interstate commerce. 


Novation—Breach—-Damages 


Failure of seller to comply with agreed adjustment in contract by exchang- 
ing animals for those delivered constitutes an unjust practice with dam- 
ages measured by difference between what was originally delivered and 
the livestock that was to be delivered. 

Mr. Francis J. Korf, of East Troy, Wisconsin, for complainant. Mr. Robert 
E. Kline, of Pittsburgh, Pennsylvania, for respondent. Mr. Eric J. Cur- 
tis, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on October 25, 1962, 
it is alleged that respondent shipped complainant 140 steer 
calves of inferior quality to that represented by respondent; 
that these calves were worth $35.00 per head less than the price 
paid by complainant, resulting in damages to complainant in the 
amount of $4,900.00; and that complainant suffered $600.00 ad- 
ditional damages from the loss of 10 of the calves. Veterinary 
fees of $239.85 are also claimed. In the alternative, complainant 
seeks an exchange of cattle together with certain monetary 


adjustments. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (7 U.S.C. 202.40), were served 
upon the respondent on January 14, 1963. A copy of the investi- 
gative report was served upon the complainant on the same date. 


Respondent filed an answer in the form of a motion to dis- 
miss, alleging inter alia a lack of jurisdiction in the Depart- 
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ment and failure of complainant to state a cause of action under 
the Act. Respondent requested an oral hearing. 


Respondent’s motion to dismiss was denied in a ruling by 
the presiding officer on the ground that the issues presented in- 
volved a determination of questions of fact, necessitating an oral 
hearing. The hearing was held at Pittsburgh, Pennsylvania, on 
April 8-9, 1963. Eric J. Curtis, Office of the General Counsel, 
United States Department of Agriculture, was presiding officer. 
Complainant appeared pro se, although all correspondence in 
connection with this matter has been conducted with Francis J. 
Korf, Attorney, East Troy, Wisconsin. Respondent was repre- 
sented by Robert E. Kline, Attorney, Pittsburgh, Pennsylvania. 
Complainant testified on his own behalf and called four wit- 
nesses. Respondent called one witness. At the beginning of the 
second day of the hearing complainant moved to adjourn the 
hearing until he could secure the attendance of counsel in his 
behalf at the hearing. The presiding officer granted the motion 
over objection. 


By letter dated April 9, 1963, a copy of which was served 
upon complainant, counsel for respondent stated at length the 
basis for his objection and moved for a “judgment” for the 
respondent. By letters of May 6, 1963, to both parties, the pre- 
siding officer denied respondent’s motion and set the case down 
for further hearing on May 28, 1963, at Pittsburgh, Pennsyl- 
vania, with the provision that the complainant assure him on 
or before May 13, 1963, that complainant would be present and 
represented by counsel. 


By letter of May 8, 1963, counsel for respondent waived fur- 
ther hearing, provided that complainant introduced no further 
evidence. By letter of May 13, 1963, complainant, by counsel, 
waived further oral hearing and elected to stand upon the 
record previously made. 


FINDINGS OF FACT 


1. Complainant, Peter Walter, is an individual whose address 
is Route 1, East Troy, Wisconsin. 


2. Respondent, S. M. Speers, at the time of the transactions 
involved herein, was an individual doing business as Speers 
Hereford Farms at Belle Vernon, Pennsylvania. At all times ma- 
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terial herein, respondent was a dealer, registered with the Sec- 
retary of Agriculture to buy and sell livestock in commerce for 
his own account. Respondent has recently incorporated as Amer- 
ican Hereford Farms, Inc., a Pennsylvania corporation. 


3. In response to respondent’s advertisement for the sale of 
cattle appearing in an issue of “Feedlot’” magazine, on June 19, 
1962, complainant telephoned respondent at Belle Vernon, Penn- 
sylvania, and discussed with Jim Sidney (a/k/a Sidary), man- 
ager of Speers Hereford Farms, the type of calf advertised and 
the terms and conditions of purchase. Complainant wrote to re- 
spondent in early July, 1962, requesting further information. 


4. In response to the complainant’s inquiries, respondent, 
through Jim Sidney, wrote complainant a letter dated July 7, 
1962, stating the following: 


“Regarding your recent inquiry on cattle, we have 
available at this time top grade heifers, steers, and 
bulls. Minimum order your distance is 10 head. These 
performance tested calves are ready for grass and 
grain, and will do well for you. 

“These calves are sold each year by the head, with 
demand setting the weights at which they will be de- 
livered. At this time the weights are running at ap- 
proximately 300 pounds for the $95 calves. 


“Prices are as follows: 
10 Head $ 975 
15 Head $1450 
25 Head $2375 
50 Head $4750 


We can quote special prices on heifer calves in lots of 
50 or/more. The above prices include delivery by truck 
to your farm.” 


The letter concluded by inviting complainant to telephone 
collect if he had any further questions. An order blank accom- 
panied the letter. 


5. On or about July 30, 1962, complainant completed the 
order blank provided with the letter of July 7, and forwarded 
it to the respondent, together with a cashier’s check in the 
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amount of $1,300.00 (10 per cent of the purchase price). The 
order was for 70 heifer calves and 70 steer calves. 


6. On Sunday, August 5, 1962, Emory Anton, a trucker 
employed by respondent to deliver the calves which the com- 
plainant had ordered, weighed a truck loaded with calves at the 
Speers Coal and Coke Company scales one mile east of Belle 
Vernon, Pennsylvania. The weight slip, signed by a licensed 
weighmaster, shows the net weight of the cargo to be 38,700 
pounds. The weight slip shows the name “P. Walters” as 
purchaser. 


7. On Monday, August 6, 1962, between 3 and 4 o’clock 
p.m., the calves were delivered by truck to the complainant’s 
farm near East Troy, Wisconsin. Respondent’s instructions to 
the trucker were that he secure from complainant a certified 
check for the balance of the purchase price before the cattle 
were unloaded from the truck. Complainant gave the driver a 
certified check in the amount of $11,650.00, after which com- 
plainant was permitted to unload the truck with assistance of 
his neighbor, Simon Shafer. One calf was found to be dead. 


8. The truck driver presented to complainant a “receipt” re- 
citing the delivery of “70 heifers at $90 $6300.00” and “70 
bulls (sic) at $95 $6650.00” for a total amount of $12,950.00. 
Complainant signed this receipt on the buyer’s signature line 
under the statement “Received the cattle listed in good health 
and satisfactory condition: . . .” and added in his own hand- 
writing: “1 Dead Calf steer.” At the bottom of the receipt is 
printed the following: “Our Guarantee: Any of the above cattle 
lost within 10 days will be replaced at half the original pur- 
chase price.” 


9. After the truck driver had left, complainant, assisted by 
Mr. Shafer, weighed the 139 remaining cattle in groups of 
from 14 to 30 animals each. The animals averaged approximately 
210 pounds each. The scales used by complainant were state in- 
spected and certified. 


10. Subsequently, at sometime prior to August 10, 1962, com- 
plainant telephoned Mr. Sidney, who stated that the truck 
driver had previously reported to him by telephone that one of 
the 140 calves had been dead upon delivery to the complainant. 
Complainant expressed dissatisfaction with the condition of the 
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| calves and stated he would visit respondent in Pennsylvania to 


discuss his complaint. 


11. On Friday, August 10, 1962, complainant, accompanied by 
Mr. Shafer, arrived at Belle Vernon, Pennsylvania late in the 
afternoon. That day and the following morning discussions were 
held at respondent’s farm with complainant, Mr. Shafer, Mr. 
Sidney, and John Uhar, herdsman for respondent, participating. 
These discussions culminated in the signing of a letter dated 
August 11, 1962, by Messrs. Sidney and Uhar on behalf of the 
respondent, in which it is stated: 


“Dear Mr. Walter: 


“We will exchange 140 steer calves—Thursday, August 
16, 1962. We will allow $1.50 per head for the bulls 
that are not castrated. Calves will all be weighed at Pete 
Walter’s farm. Calves will weigh #285, and will all be 
steers. Allowance to be 6 calves—to be deducted from 
original 139 calves—for feed and water.” 


12. Mr. Sidney telephoned complainant on Wednesday, August 
15, 1962, stating that one of respondent’s trucks was passing 
empty through the area and would pick up the mixed shipment 
of August 6, 1962, but would give the complainant only a re- 
ceipt in exchange. Complainant refused to agree to such an ar- 
rangement. He stated in effect that respondent could not have 
both the money and calves without replacement. Subsequently, 
respondent telephoned complainant in Wisconsin on August 28, 
1962, to tell Mr. Walter that he “had another truck coming to 
pick up the cattle.” Complainant again refused to relinquish the 
calves without replacement. 


13. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent, in his answer and motion to dismiss, and during 
the course of the oral hearing, argued that the Department lacks 
jurisdiction under the Act to hear and determine this matter in 
a reparation proceeding. Such contention is without merit. The 
evidence indicates, and respondent stipulates, that respondent 
was a registered dealer under the Act at the time of the trans- 
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action and that the cattle were shipped in interstate commerce | 
between Pennsylvania and Wisconsin. P & M Cattle Auction »v., 
McLane, 21 A.D. 288 (1962); Mowry v. Phifer, 21 A.D. 244 
(1962) ; Bottorff v. Ault, 22 A.D. 20, 22 (1963); Pyle v. Farris, 
22 A.D. 471 (1963). 


As regards the merits of the controversy, the evidence estab- 
lishes that complainant was dissatisfied with the weight and 
quality of the calves he received on August 6, 1962. Subsequent- 
ly, on August 11, 1962, the parties met and made an agreement 
whereby respondent was to exchange the animals for 140 calves 
weighing 285 pounds and complainant was to keep six of the 
original calves as compensation for the care of the animals in 
the original shipment up to the day of the exchange. According 
to the agreement, 140 steer calves were to be shipped by truck 
and delivered by respondent at complainant’s farm on August 16, 
1962; the animals were to be weighed at the farm after un- 
loading, and each calf was to weigh at least 285 pounds. Of the 
139 calves which complainant had received on August 6, 1962, 
183 would be loaded on the same truck and returned to 
respondent. 


Respondent failed to comply with the terms of the August 11 
agreement. At the hearing, the manager of Speers Hereford 
Farms testified that he wanted to carry out the exchange as 
planned but was short of trucks. There is testimony that re- 
spondent would have complied with the terms of the August 11 
agreement if complainant had agreed to deliver the August 6 
shipment prior to his receipt of the new calves. However, the 
contract contemplated simultaneous performance and respond- 
ent could not expect complainant to give up the original calves 
without receiving the replacement. Accordingly, it is concluded 
that respondent’s breach of the August 11 agreement was un- 
warranted and constituted an unjust practice in violation of the 
Act. 


If the respondent had complied with the August 11 agreement, 
complainant would have obtained 140 animals weighing 285 
pounds each (a total of 39,900 pounds) in exchange for 133 
animals averaging close to 210 pounds (approximately, a total 
of 27,930 pounds). There is no basis in the record for a specific 
finding concerning the comparative quality of the animals. The 
difference in the weight of the animals complainant would have 
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obtained, and the animals he would have delivered to respond- 
ent, would have been close to 11,970 pounds. Under the original 
agreement of the parties, steers and heifers weighing approxi- 
mately 300 pounds were valued at $95 and $90, each, respec- 
tively, or at least $30 per hundredweight. On the basis of the 
11,970 pound weight difference at the value of $30 per hundred- 
weight, it is found that complainant was damaged in the sum 
of $3,591 in consequence of respondent’s breach of the August 
11 agreement. Damages need not be established with exactness. 
It suffices if a reasonable basis for their computation is afforded. 
Eastman Co. v. Southern Photo Co., 273 U. S. 359, 379 (1927)); 
Natural Bridge Packing Co. v. Ganey, 15 A.D. 818, 823 (1956). 
It might be noted that the record does not afford a basis for a 
finding concerning the death of nine of the ten calves which 
allegedly died or the alleged expenditure by complainant for vet- 
erinary services. 


ORDER 


Respondent shall pay complainant, within 30 days from the 
date of this order, the sum of $3,591.00 plus interest thereon at 
the rate of 5 per cent per annum from September 1, 1962, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 8876) 


In re GEORGE YANCEY. P&S Docket No. 3009. Decided January 
15, 1964. 


Insolvency——Records—Suspension of Registration—Default 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce and from issuing 
insufficient funds checks, is ordered to keep certain accounts and records, 
and is suspended as a registrant for 30 days and thereafter until he is 
no longer insolvent. 


Mr. J. Robert Franks, for complainant. Respondent pro se. Mr. Will Rogers, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 
The recommended decision and order of the hearing ex- 
aminer filed December 10, 1963, to which respondent did not 
file exceptions, are adopted as the final decision and order in this 
proceeding. 


EXAMINER’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers & Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed October 22, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary of Agriculture under 
the act as a dealer to buy and sell livestock in commerce for his 
own account. It is alleged in the complaint that respondent’s fi- 
nancial condition does not meet the requirements of the act (7 
U.S.C. 204), and that respondent has wilfully violated sections 
312(a) and 401 of the act. A copy of the complaint and a copy 
of the rules of practice were served upon respondent October 25, 
1963. 

At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. 


FINDINGS OF FACT 

1. The Madison County Auction stockyard, Winterset, Iowa, 
the Bingley Sales Company stockyard, Knoxville, Iowa, and the 
Creston Livestock Auction stockyard, Creston, Iowa, are now, 
and were at all times mentioned herein, posted stockyards subject 
to the provisions of the Act. 

2. Respondent, whose address is 634 Wildwood, Ottumwa, 
Iowa, is now, and was at all times mentioned herein, regis- 
tered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce for his own account. 
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3. At all times since on or about March 15, 1963, respondent’s 
current liabilities have exceeded his current assets. As of March 
15, 1963, respondent’s current liabilities exceeded his current 
assets by approximately $8,700.00. 


4, (a) Respondent, at the Creston Livestock Auction stock- 
yard, on January 4, 1963, purchased four (4) head of cattle 
and eight (8) head of swine for a total purchase price of 
$948.48, and, in connection with said purchase, a draft for pay- 
ment for such livestock in said amount of $948.48, dated Feb- 
ruary 9, 1963, was drawn by the Creston Livestock Auction on 
respondent through the Fidelity State Bank, Ottumwa, Iowa, 
and was duly presented to respondent for payment, but said 
draft was not paid. 


(b) Respondent, at the Bingley Sales Company stock- 
yard, on January 8, 1963, purchased 14 head of cattle for a total 
purchase price of $2,073.04 and, in connection with said pur- 
chase, gave the Bingley Sales Company a check in payment for 
such cattle in said amount of $2,073.04, check No. 15, dated 
1963, without month or day specified, drawn on respondent’s ac- 
count with the Fidelity Savings Bank, Ottumwa, Iowa, but said 
check was returned unpaid because of insufficient funds in re- 
spondent’s account. 


(c) Respondent, at the Madison County Auction stock- 
yard, on January 10, 1963, purchased 50 head of cattle for a 
total purchase price of $5,679.05 and, in connection with said 
purchase, gave the Madison County Auction a check in payment 
for such cattle in said amount of $5,679.05, check No. 7, dated 
January 10, 1963, drawn on respondent’s account with the 
Fidelity Savings Bank, Ottumwa, Iowa, but said check was re- 
turned unpaid because of insufficient funds in respondent’s 
account. 


(d) Respondent, as of the date of the issuance of this 
Complaint, has failed to pay for the purchases of livestock on 
January 4, January 8, and January 10, 1963, described in sub- 
paragraphs (a), (b), and (c) above. 


5. Respondent during the period from June 1, 1962, through 
January 31, 1963, failed to keep accounts, records, and mem- 
oranda that fully and correctly disclosed all transactions in- 
volved in his business as a dealer in commerce in that respond- 
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ent during the said period did not maintain (a)' purchase and 
sales journals (b) income and expense accounts, (c). assets and 
liabilities accounts, and (d) an inventory account. 


CONCLUSIONS 


By reason of Finding of Fact 3, respondent’s financial condi- 
tion does not meet the requirements of the act (7 U.S.C. 204), 
and by reason of Findings of Fact 4 and 5, respondent has will- 
fully violated sections 312(a) and 401 of the act. 


PROPOSED ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; and (2): issuing checks in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank upon which they are drawn to pay 
such checks. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the Act, including, among other things, pur- 
chase and sales journals, income and expense accounts, assets 
and liabilities accounts, and an inventory account. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as respondent 
shall demonstrate that he is no longer insolvent. At the request 
of respondent, when he demonstrates that he is no longer in- 
solvent, a supplemental order will be issued in this proceeding 
terminating such suspension after the 30-day period. 


This order shall become effective on the 10th day after serv- 
ice thereof upon respondent and copies shall ba served upon the 
parties. 


(No. 8877) 


In re L. S. HANSON, d/b/a FT. PIERRE LIVESTOCK COMMISSION 
COMPANY. P&S Docket No. 2969. Decided January 16, 1964. 
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Accounts and Records—Cease and Desist—Consent 


Respondent is ordered to keep a separate bank account for shippers’ pro- 
ceeds and to keep such other accounts, records, and memoranda which 
will fully disclose all transactions involved in his business under the act, 
and is ordered to cease and desist from issuing buyers’ invoices that do 
not show the full names of the buyers. 


Mr. Ronald D. Cipolla, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on July 18, 1963, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging the respondent with vio- 
lations of the act and the regulations promulgated thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


On December 10, 1963, respondent filed an amended answer 
in which he admits the jurisdictional allegations of the com- 
plaint, neither admits nor denies the remaining allegations set 
forth in the complaint, waives oral hearing, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations set forth in the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. The Ft. Pierre Livestock Commission Company stockyard, 
Ft. Pierre, South Dakota, hereinafter referred to as the stock- 
yard, is now, and was at all times material herein, a posted 
stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a market agency to sell livestock on a commission basis 
at the stockyard, and as a dealer to buy and sell livestock in 
commerce for his own account, and at all times material herein 
was so registered. 


3. Respondent, at the stockyard, during the year 1962, used 
funds received as proceeds from the sale of livestock consigned to 
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him for sale on a commission basis, for purposes of his own and 
purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby en- 
dangering or impairing the faithful and prompt accounting 
therefor and payment of the portions thereof due to the owners 
or consignors of livestock. Respondent, during such year, de- 
posited the proceeds from the sale of consigned livestock in his 
general account, notwithstanding that respondent at all times 
material herein maintained a custodial account and issued checks 
to consignors of livestock drawn on the custodial account. Re- 
spondent’s use of such proceeds in his general account resulted 
in deficit balances in his custodial account, during the months of 
January through August, 1962, of as much as $160,110.27. As 
of September 27, 1962, respondent had outstanding checks drawn 
on his custodial account in the amount of $148,494.68, and to 
offset these liabilities, respondent had a balance in such account 
in the amount of $41,418.56, deposits in transit in the amount 
of $70,000, and proceeds receivable in the amount of $1,263.14, 
resulting in a deficit balance of $35,812.98. 


4. Respondent, in connection with the sale of livestock, at 
the stockyard, on or about October 5 and October 12, 1962, 
issued buyers’ invoices which failed to show the full, true and 
correct names of the buyers. 


5. Respondent, at the stockyard, on October 12, 1962, sold 
livestock for his own account at auction and issued accounts of 
sale which were made a part of his accounts and records which 
failed to show respondent as the seller of the livestock. 


6. Respondent, during the year 1962, failed to maintain 
books and records which fully disclosed his business as a market 
agency and dealer in that respondent failed to maintain a sep- 
arate market support account and failed to keep an accurate 
trading account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated sections 307 and 312(a) of the act (7 
U.S.C. 208, 213(a)), and sections 201.40 and 201.41 of the 
regulations (9 CFR 201.40, 201.41) ; 


By reason of the facts set forth in Findings of Fact 4 through 
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6 herein, respondent has violated section 401 of the act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent is hereafter ordered and directed to deposit the 
gross proceeds received from the sale of livestock handled on a 
commission or agency basis in a separate bank account desig- 
nated as “Custodial Account for Shippers’ Proceeds” or by simi- 
lar designation. Such account shall be drawn on only for pay- 
ment of the net proceeds to the consignor or shipper, or such 
other persons whom the respondent has knowledge is entitled 
thereto, and to obtain therefrom the sums due respondent as 
compensation for his services, as set out in his tariff, and for 
such sums as are necessary to pay all legal charges against the 
consignment of livestock which respondent may, in his capacity 
as agent, be required to pay for and on behalf of the consignor 
or shipper. In all other respects, respondent shall maintain such 
account in conformity with the provisions of section 201.42 of 
the regulations. 


Respondent shall cease and desist from issuing buyers’ in- 
voices which fail to show the full, true, and correct names of 
the buyers. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer and market agency, including (1) accounts of 
sales and buyers’ invoices which show the true and correct name 
of the consignor or seller and the buyer; (2) a separate market 
support account; and (3) a trading account which accurately re- 
flects the number and weight of livestock bought, sold or other- 
wise disposed of, and the prices paid or received therefor. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof 
upon the respondent. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 90 


(No. 8878) 


In re RUSK COUNTY CATTLEMAN’S AUCTION, INC. P&S Docket 
No. 2988. Decided January 17, 1964. 


Bonding Requirements—Suspension of Registration 


Respondent is suspended as a registrant under the act until it complies fully 
with the bonding requirements of the act and the regulations issued 
thereunder. 


Mr. Garrett N. Wyss, for complainant. Respondent pro se. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed August 30, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary under the act as a 
market agency to sell livestock in commerce on a commission 
basis and is charged with engaging in business as a market 
agency without maintaining a reasonable bond or its equivalent, 
as required by the act and the regulations issued thereunder. A 
copy of the complaint and a copy of the rules of practice were 
served upon respondent September 6, 1963. 


Respondent filed a letter in which respondent, in effect, ad- 
mitted the material allegations of fact contained in the com- 
plaint. The matter was referred to Jack W. Bain, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture for the preparation of a report without further 
investigation or hearing pursuant to section 202.9(c) of the 
rules of practice (9 CFR 202.9(c)). On December 6, 1963, the 
hearing examiner filed a report recommending that respondent 
be found to have violated the act as charged, be ordered to cease 
and desist from such violation and be suspended as a registrant 
under the act for a period of 20 days and thereafter until it 
complies with the bonding requirements of the act and the regu- 
lations issued thereunder. No exceptions to the hearing ex- 
aminer’s report were filed. 
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FINDINGS OF FACT 


1. Respondent, Rusk County Cattleman’s Auction, Inc., is a 
corporation whose address is Post Office Box 549, Henderson, 
Texas. Respondent is now and was at all times material herein 
registered with the Secretary under the act as a market agency 
selling livestock in commerce on a commission basis. 


2. The Rusk County Cattleman’s Auction, Inc., stockyard, 
Henderson, Texas, is now and was at all times material herein a 
posted stockyard subject to the provisions of the act. 


3. Respondent’s surety bond was terminated March 15, 1963. 
On or about April 25, 1963, respondent was notified in writing 
of such termination date and was informed that it would have 
to furnish a new bond if it continued to operate as a registrant 
under the provisions of the act. Notwithstanding this notice, re- 
spondent continued to operate as a market agency, selling live- 
stock at the stockyard on a commission basis, without filing and 
maintaining a reasonable bond or its equivalent, as required by 
the act and the regulations issued thereunder. 


CONCLUSIONS 


Respondent’s operation in business as a market agency with- 
out an appropriate bond constitutes a violation of section 312(a) 
of the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations issued thereunder (9 CFR 201.29 and 201.30). 
See, e.g., In re Ray York 20 A.D. 1112 (1961); In re Clayton 
Miller, 22 A.D. 803 (1963). Such violation is willful. Cf., e.g., 
Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961) ; Eastern 
Produce Co., Inc. v. Benson, 278 F.2d 606 (3d Cir. 1960). Ac- 
cordingly, respondent should be ordered to cease and desist from 
so operating and respondent should be suspended as a registrant 
under the act until it achieves full compliance with the bonding 
requirements of the act and the regulations issued thereunder. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a market agency without maintaining a reasonable bond or 
its equivalent as required by the act and the regulations issued 
thereunder. 


Respondent is suspended as a registrant under the act until 
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it complies fully with the bonding requirements of the act and 
the regulations issued thereunder. At the request of respondent, 
when it demonstrates its compliance with such requirements, a 
supplemental order will be issued in this proceeding terminating 
this suspension. 


This order shall become effective on the 10th day after service 
hereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8879) 


In re EVERT L. CHRISTIANS, d/b/a WALNUT GROVE SALES 
PAVILION. P&S Docket No. 2992. Decided January 21, 1964. 


Consigned Livestock—Violations of Act and Regulations— 
Cease and Desist—Consent 


Respondent is ordered to cease and desist from (1) selling consigned live- 
stock to his auctioneer; (2) utilizing services of persons separately reg- 
istered as dealers; (3) purchasing for speculative purposes livestock 
consigned to him; (4) failing to follow the rate schedule; and (5) is- 
suing incomplete accounts of sale. Respondent is also ordered to keep 
accounts, records, etc., that fully disclose all transactions involved in his 
business. 


Mr. Donald E. Graham, for complainant. Mr. C. T. ‘Tad’ Sanders, of Kansas 
City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed on Septem- 
ber 5, 1963, by the Acting Director, Packers and Stockyards Di- 
vision, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The respondent is registered with the Sec- 
retary of Agriculture as a market agency and dealer under the 
act. The complaint charges that respondent violated certain pro- 
visions of the act and the regulations issued thereunder. 


On December 31, 1963, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
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neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations set forth in the complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 
1. The Walnut Grove Sales Pavilion stockyard, Walnut Grove, 
Minnesota, hereinafter referred to as the stockyard, is now, and 
was at all times mentioned herein, a posted stockyard subject to 
the provisions of the act. 


2. Respondent is now, and was at all times mentioned herein, 
engaged in the business of a market agency and dealer, regis- 
tered with the Secretary of Agriculture to sell livestock on a 
commission basis at the stockyard, and to buy and sell livestock 
in commerce for his own account. 


3. (a) Respondent, at the stockyard, during the period July 
14, 1961, through March 7, 1963, employed Floyd Weaver as an 
auctioneer notwithstanding the fact that said Weaver, during 
such period of employment, was separately registered with the 
Secretary of Agriculture as a dealer buying and selling cattle 
for his own account at the stockyard. 


(b)' Respondent at the stockyard, in the transactions re- 
ferred to below and in similar transactions at divers other times 
during the period October 1962, through February 1963, sold 
livestock consigned to respondent for sale on a commission basis 
to said Floyd Weaver; submitted to the consignors of the live- 
stock accounts of sale which showed false, fictitious, or other- 
wise incorrect names as the names of the purchasers of the live- 
stock; and retained copies of such accounts of sale as a part of 
respondent’s records. 


Name 
Designated on 
Date No. of Head and Accounts of 
1963 Description Consignor Sale 
Jan. 18 1 Hol. Heifer Gene Larson Wilson 
Jan. 18 2 Sows Geo. Wickman Wilson 
Feb. 8 1 Boar Reinholt Fleishaver Wilson 
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Name 
Designated on 
Date No. of Head and Accounts of 
1963 Description Consignor Sale 
Feb. 15 1 Calf Lewis Bernardy Wilson 
Feb. 15 1 Boar Tony Woje Wilson 
Feb. 15 1 Boar R. W. Bertschi Wilson 
Feb. 15 2 Gilts Julius Rialson Wilson 
Feb. 15 2 Boars Laurence Vosberg Wilson 


4. Respondent, at the stockyard, in the transactions referred 
to below and in similar transactions at divers other times during 
the period January 18, 1963, through February 15, 1963, pur- 
chased for his own account for speculative purposes, livestock 
consigned to respondent for sale on a commission basis; issued 
accounts of sale to the consignors of the livestock which showed 
the initials “S.B.” as the name of the purchaser of the livestock 
instead of the name of respondent; and retained copies of such 
accounts of sale as a part of respondent’s records. 


Date No. of Head and 

1963 Description Consignor 
Jan. 18 2 Heifers Ed Schmidt 
Feb. 1 3 Heifers Vernon O. Nelson 
Feb. 15 1 Heifer Lawrence Bosberg 


5. Respondent, at the stockyard, on or about the dates and 
in the transactions referred to below and in similar transactions 
at divers other times during the period January 18, 1963, 
through February 15, 1963, sold livestock consigned to respond- 
ent for sale on a commission basis and deducted from the pro- 
ceeds due each consignor an “insurance” charge of 10c per 
head on cattle and 5c per head on hogs and sheep. Such charge 
was not included in respondent’s tariff on file with the Secretary 
of Agriculture, containing the rates and charges for the stock- 
yard services rendered by the respondent at the stockyard and 
in effect at the time of each such transaction, and respondent 
did not hold written orders authorizing such deductions for ‘‘in- 
surance” executed by the respective consignors at the time of 
or immediately following the consignments of the livestock to 
respondent for sale on a commission basis. 
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Number of Head 
and Species of Amount Deducted 


Date Livestock For “Insurance” 
1963 Consignor Cattle Hogs 

Jan. 18 Gene Larson 3 $ .30 

Jan. 18 Geo. Wickman 2 10 

Feb. 1 Vernon O. Nelson 12 1.20 

Feb. 8 Kenneth L. Johnson 12 1 1.25 

Feb. 15 Lewis Bernardy 1 10 

Feb. 15 Laurence Vosberg 1 2 20 


6. Respondent, during the period from on or about January 
5, 1962, through June 28, 1963, in connection with his market 
agency and dealer operations under the act, failed to keep ac- 
counts, records and memoranda which fully and correctly dis- 
closed all transactions involved in his business. Respondent, dur- 
ing such period, failed to keep: (a) a general ledger of accounts 
showing assets, cash, income, expenses, liabilities, capital in- 
vested, inventories, accounts receivable and payable, notes pay- 
able and surplus or profit, (b) a cash book showing all cash 
received and disbursed, (c) a periodic recapitulation of accounts 
of sales and monthly reconciliations of his bank account showing 
his market agency operations, (d) an accurate record of the 
number and weight of livestock bought, sold or otherwise dis- 
posed of each business day, the price paid and received, and 
periodic inventories of all livestock on hand. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 
through 6 hereof, it is concluded that respondent has wilfully 
violated sections 306, 307, 312(a) and 401 of the act (7 U.S.C. 
207, 208, 213(a), 221), sections 201.39(a), 201.46, 201.57, 
and 201.66 of the regulations (9 CFR 201.39(a), 201.46, 201.57, 
201.66), and. section 10 of an act entitled “an Act to create a 
Federal Trade Commission to define its powers and duties, and 
for other purposes,” which section is incorporated in and made a 
part of the Packers and Stockyards Act, 1921, by virtue of the 
provisions of section 402 of the latter act (7 U.S.C. 222). Re- 
spondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued. The order will be issued. 
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ORDER 


Respondent shall cease and desist from: (1) Selling livestock 
consigned to him for sale on a commission basis to his auc- 
tioneer; (2) employing persons separately registered with the 
Secretary of Agriculture as dealers or utilizing the services of 
such persons in the furnishing by respondent of market agency 
services; (3) purchasing for his own speculative purposes, live- 
stock consigned to respondent for sale on a commission basis; 
(4) deducting from the proceeds due consignors from the sale 
of livestock on a commission basis any amount other than de- 
ductions for the rates and charges set forth in the schedule of 
rates and charges on file with the Secretary of Agriculture and 
in effect at the time of each such deduction and deductions per- 
mitted under the provisions of the Act and the regulations; (5) 
issuing accounts of sale to consignors of livestock which fail to 
show the full, true and correct name of the purchaser of the 
livestock. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the act, including among other things: (a) a 
general ledger of accounts showing assets, cash, income, ex- 
penses, liabilities, capital invested, inventories, accounts receiv- 
able and payable, notes payable, and surplus or profit; (b) a 
cash book showing all cash received and disbursed; (c) a 
periodic recapitulation of accounts of sales and monthly recon- 
ciliations of his bank account showing his market agency opera- 
tion; and (d) accurate records of the number and weight of live- 
stock bought, sold, or otherwise disposed of each business day, 
the price paid and received, and periodic inventorids of all live- 
stock on hand. 


This order shall become effective six days after service, and 
copies hereof shall be served upon the parties. 


(No. 8880) 


G. E. FRAZIER, d/b/a HAys LIVESTOCK COMMISSION COMPANY v. 
MARVIN KASTNER, LEONARD EISCHEID, SPENCER NORTH Y 
AUCTION, INC., AND KENNETH F. DONOHUE AND IRMA A. 
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DONOHUE, d/b/a RICE BROTHERS. P&S Docket No. 2910. De- 
cided January 21, 1964. 


Joint Venture—Liability 


Joint venturer liable for livestock purchased by other joint venturer within 
scope of joint venture. 


Market Agency—Resale of Unpaid Livestock 


Market agencies which sold livestock for joint venture not liable for pur- 
chase price thereof to vendor to joint venture. 


Mr. Thomas C. Boone, of Hays, Kansas, for complainant. Mr. Kenneth T. 
Wilson, of Sioux City, Iowa, and Mr. Richard L. White, of Kansas City, 
Missouri, for respondents Kenneth F. Donohue and Irma A. Donohue. 
Respondents Leonard Eischeid and Spencer North Y Auction, Inc., pro 
se. Miss Martha Jane Peterman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under tha Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on August 30, 1962, 
complainant requests an award of reparation in the amount of 
$355.04 which is alleged to be the balance due on the purchase 
price for 31 hdad of livestock sold to Marvin Kastner by com- 
plainant at an auction conducted at the Hays Livestock Com- 
mission Company stockyard on August 1, 1962. It is alleged in 
the complaint that, in purported payment for the cattle, respond- 
ent Kastner gave complainant a check drawn on a bank account 
of Leonard Ejischeid in the amount of the purchase price, 
$4,068.92, and that payment of this check was refused. Com- 
plainant further asserts that he recovered $1,870.27 by reselling 
15 of the cattle, and obtained $1,843.61 by cashing two checks 
which were sent to him at the direction of respondent Eischeid. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the De- 
partment and filed in the proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served upon each 
respondent. A copy of the invastigative report was served upon 
complainant. 


Respondents Eischeid and Spencer North Y Auction, Inc., filed 
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an answer jointly alleging that Kastner shipped the cattle to 
Eischeid with the understanding that the animals would be the 
property of Kastner until they were accepted by Eischeid upon 
inspection after arrival at the Spencer North Y Auction, Inc., 
stockyard. Kenneth F. and Irma A. Donohue filed a motion to 
dismiss the complaint as to them. This motion was denied, and 
said respondents filed an answer to the complaint in which they 
deny that they owe any amount to complainant, and request an 
oral hearing. Respondent Kastner failed to file an answer. 

The hearing was opened at Kansas City, Missouri, on July 10, 
1963, at 10 am., before the Presiding Officer, Martha Jane 
Peterman, Office of the General Counsel, United States Depart- 
ment of Agriculture. Richard L. White, Attorney, Kansas City, 
Missouri, appeared for respondents Kenneth F. and Irma A. 
Donohue. None of the other parties entered an appearance. No 
testimony or other evidence was presented, and the hearing was 
closed at 10:50 a.m. Complainant filed proposed findings of fact 
and conclusions of law. 


FINDINGS OF FACT 


1. Complainant, G. E. Frazier, is an individual doing busi- 
ness as the Hays Livestock Commission Company, Hays, Kansas. 
On August 1, 1962, the Hays Livestock Commission Company 
was a partnership. The partners, S. E. Frazier and G. E. Frazier, 
were registered with the Secretary of Agriculture as a market 
agency and dealer. On September 1, 1962, complainant suc- 
ceeded to the partnership interest and ragistered with the Sec- 
retary of Agriculture as a market agency and dealer. 


2. Respondent Marvin Kastner is an individual whose ad- 
dress is 2010 Franklin St. Plaza, Omaha, Nebraska. At all times 
material herein, respondent Kastner engaged in the business of 
a dealer buying and selling livestock in commerce. 


3. Respondent Leonard Ejischeid is an individual whose ad- 
dress in 1402 Grand Avenue, Spencer, Iowa. At all times ma- 
terial herein, respondent Eischeid was registered with the Sec- 
retary of Agriculture as a dealer. 

4. Respondent Spencer North Y Auction, Inc., Spencer, Iowa, 


is a corporation which was, at all times material herein, regis- 
tered with the Secretary of Agriculture as a market agency 


and dealer. 
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5. Respondents Kenneth F. and Irma A. Donohue, partners, 
d/b/a Rice Brothers, 234 Livestock Exchange Building, Sioux 
City 7, Iowa, were, at all times material herein, registered with 
the Secretary of Agriculture as a market agency. 


6. In July 1962, respondents Kastner and Eischeid entered 
into an agreement whereby it was understood that respondent 
Eischeid would pay the purchase price for cattle bought by Kast- 
ner. The cattle were to be resold at the Spencer North Y Auc- 
tion, Inc., stockyard, and Kastner was to receive a commission 
of 25c per hundredweight for the purchases which he consum- 
mated pursuant to this agreement. The parties also agreed to 
share profits and bear losses resulting from this joint enterprise 
equally. 


7. On August 1, 1962, respondent Kastner purchased 31 head 
of livestock for $4,068.92 at an auction conducted at the Hays 
Livestock Commission Company stockyard, a posted stockyard 
subject to the provisions of the act. In purported payment for the 
cattle, respondent Kastner gave complainant a check drawn on 
a bank account of respondent Ejischeid. This check was not 
honored by the bank upon which it was drawn. 


8. On August 1, 1962, at the request of respondent Kastner, 
complainant resold 8 of the 31 head of cattle. Complainant gave 
respondent Kastner a check in the amount of the net proceeds 
of such resale, $1,022.84. Kastner returned the check to com- 
plainant and the sum of $1,022.84 was deducted from the amount 
owing to the latter in connection with the sale of the 31 head 
of cattle. 


9. On August 1, 1962, 16 of the 31 head of cattle were de- 
livared at the Spencer North Y Auction, Inc., stockyard, a 
posted stockyard subject to the provisions of the act, for the 
account of respondent Eischeid. Respondent Ejischeid shipped 
the 16 hdad of cattle together with other cattle to the Sioux 
City Stockyards, Sioux City, Iowa, a posted stockyard subject 
to the provisions of the act, consigned to Rice Brothers. 


10. On August 7, 1962, and August 8, 1962, Rice Brothers 
sold the cattle consigned to it by respondent Eischeid and dis- 
tributdd the proceeds of the sale in accordance with respondent 
Eischeid’s instructions. Rice Brothers sent complainant its check 
in the amount of $1,823.16. 
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11. On August 8, 1962, complainant resold the remaining 7 
of the 31 head of cattle at the Hays Livestock Commission Com- 
pany stockyard for $847.43. 


12. Respondent Eischeid sent a check to complainant in the 
sum of $20.45. Complainant deposited this check in a custodial 
account. The balance owing to complainant in connection with 
the sale of the 31 head of cattle is $355.04. 


13. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Under the rules of practice (9 CFR 202.40), the information 
contained in the investigative report is considered as part of the 
evidence in the proceeding, if the parties are given an opportu- 
nity to submit evidence in rebuttal. The opportunity of present- 
ing evidence at an oral hearing was given to the parties involved 
in this proceeding; however, no evidence was offiered by them. 
Accordingly, the case will be decided on the basis of the plead- 
ings and the information contained in the investigative report. 


In a sworn statement contained in the investigative report, re- 
spondent Eischeid admits that he and Marvin Kastner entered 
into an agreement according to which cattle bought by Kastner 
were to be paid for and resold by Eischeid. The parties further 
agreed to “split the profit or loss on the cattle after they were 
sold.” However, Eischeid contends that he “refused to accept” 
the cattle involved in this proceeding because “they were not as 
Mr. Kastner represented them to be.” 


Where two individuals are engaged in a joint venture, a con- 
tract made by one will bind both if it is within the scope of their 
mutual enterprise, irrespective of whether the other approves of 
the wisdom of the particular transaction. Under the instant 
facts, the purchase of 31 head of cattle by Kastner was within 
the scope of the joint venture agreement entered into by Kastner 
and Eischeid. A failure to pay for livestock purchased at a 
posted stockyard is an unjust practice in violation of the act. 
Bottorff v. Ault, 22 A.D. 20 (1963). On the basis of the fore- 
going, both Kastner and Eischeid must be found liable to com- 
plainant for the purchase price regardless of whether Eischeid 
was satisfied with the animals selected by Kastner. This is par- 
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ticularly so in view of the fact that Kastner’s alleged “misrepre- 
sentation” regarding the cattle was apparently made to Eischeid 
after the purchase in question had been consummated. 


No violation of the act on the part of respondent Spencer 
North Y Auction, Inc., or respondents Kenneth F. and Irma A. 
Donohue was established. Accordingly, the complaint should be 
dismissed as to said respondents. 


ORDER 


The complaint is dismissed as to respondents Spencer North Y 
Auction, Inc., and Kenneth F. and Irma A. Donohue, d/b/a Rice 


Brothers. 


Within 30 days from the date of this order, respondents 
Leonard Eischeid and Marvin Kastner shall jointly and severally 
pay to complainant, as reparation, the sum of $355.04, with in- 
terest thereon at the rate of 5% per annum from September 1, 
1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8881) 


ELMER L. LUDWIG v. ST. LOUIS NATIONAL LIVE STOCK COoM- 
MISSION Co. P&S Docket No. 2945. Decided January 21, 1964. 


Market Agency—Accounting 


Shipper failed to establish that animal delivered to trucker was delivered to 
market agency at stockyard and so market agency not liable for im- 
proper accounting. 

Complainant and respondent pro se. Miss Eva S. Reifenberg, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on December 18, 
1962, complainant seeks reparation in the sum of $67.30, al- 
leging that there was an incorrect accounting for a steer con- 
signed by him to the respondent for sale on a commission basis. 











102 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 101 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the De- 
partment and filed in the proceeding pursuant to section 202.40 
of the rulas of practice (9 CFR 202.40), were served upon re- 
spondent on April 27, 1963. A copy of the investigative report 
was also served upon complainant. 


On May 138, 1963, respondent filed an answer alleging that it 
sold a steer for complainant’s account; that the animal was sold 
“at the full market value” to “the highest bidder” and was 
weighed by “The Stock Yard Company.” A copy of the answer 
was served upon complainant. 


Neither party requested an oral hearing and the proceeding 
was handled under the ‘shortened procedure” provided for in 
sections 202.17 and 202.53 of the rules of practice (9 CFR 
202.17, 202.53). Complainant filed an opening statement of facts 
and respondent filed an answering statement. Thereafter, com- 
plainant filed a letter in the nature of a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Elmer L. Ludwig, is an individual residing 
at 5725 Itaska, St. Louis Missouri. 


2. Respondent, St. Louis National Live Stock Commission 
Co., 61 Angelica Street, St. Louis, Missouri, a corporation, is a 
market agency registered with the Secretary of Agriculture to 
buy and sell livestock on a commission basis at the Mississippi 
Valley Stock Yards, Inc., a posted stockyard subject to the pro- 
visions of the Act, hereinafter referred to as the stockyard. 


3. On November 12, 1962, at complainant’s farm in Truxton, 
Missouri, William S. McMahan delivered a calf to Laverne Wal- 
lace, an employee of Louis Neal Wiss, a trucker employed by 
complainant. The animal was loaded onto a straight truck. The 
truck was driven to Hawk Point, Missouri. At Hawk Point, 
Laverne Wallace met Louis Neal Wiss. 


4. Later, on the same date, Louis Neal Wiss drove a trailer 
truck from Hawk Point to the stockyard, and delivered a calf 
consigned to the respondent for sale on a commission basis for 
the account of complainant. The bill of lading prepared by the 
trucker indicates that a heifer was delivered and receipt thereof 
acknowledged by the receiving clerk at the stockyard. 
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5. On November 13, 1962, respondent sold a steer for com- 
plainant’s account and remitted the net proceeds of sale to com- 
plainant. The animal was sold for $19 per hundredweight. It 
weighed 530 pounds. 


6. The complaint was filed within ninety days of the accrual 
of the alleged cause of action. 


CONCLUSIONS 


Complainant alleges that the animal consigned by him to re- 
spondent was a black steer with a white face which weighed be- 
tween 600 and 625 pounds and which was the offspring of a 
black Angus bull and a Hereford. In an affidavit contained in the 
investigative report, complainant’s employee, William S. Mc- 
Mahan, states that the truck driver, Laverne Wallace, received 
delivery of a polled steer calf weighing approximately 650 to 
700 pounds. In his affidavit, Laverne Wallace states that when 
the animal was delivered to him, William S. McMahan informed 
him that it was a heifer calf. Laverne Wallace’s estimate is that 
the animal weighed 600 pounds. The records maintained at the 
stockyard indicate that the receiving clerk received delivery of a 
heifer consigned to respondent for sale on a commission basis for 
complainant’s account. Respondent accounted to the complainant 
for a “thin black white-face steer” which “looked like a black 
whiteface Jersey.” The animal sold by the respondent had “small 
horns” and weighed 530 pounds. 


The evidence in this proceeding does not afford a basis for 
finding that the animal described by complainant was in fact 
delivered to the respondent. Accordingly, complainant cannot 
be awarded reparation on the basis of the alleged difference be- 
tween the animal consigned by him and the animal for which the 
respondent accounted. There is also no proof that the price ob- 
tained by respondent for the animal sold by it, was lower than 
the fair market value at the stockyard on the date of sale. Cf. 
Metcalfe v. Cassidy Commission Company, 5 A.D. 438 (1946). 
The complainant in a reparation proceeding has the burden of 
establishing his claim. Scates v. Evansville Producers Commis- 
sion Association, 22 A.D. 264 (1963). On the basis of all of the 
foregoing, it is concluded that complainant has failed to sustain 
this burden and the complaint should be dismissed. 
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ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 


(No. 8882) 


In re CHATTANOOGA UNION STOCK YARDS. P&S Docket No. 1598. 
Decided January 24, 1964. 


Modification and Continuation of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
as requested and to assess such current schedule, as so modified, up to 
and including January 31, 1966. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on November 22, 1963, 
continuing in effect to and including January 31, 1964, an order 
issued on November 17, 1961 (20 A.D. 1105), authorizing assess- 
ment of the current temporary schedule of rates and charges. 


By documents filed on November 8 and December 10, 1963, 
the respondent requested authority to modify the current tem- 
porary schedule of rates and charges in certain respects, and re- 
quested that the current schedule, as so modified, be continued 
in effect. Notice of the petition and the contents thereof was pub- 
lished in the Federal Register on January 7, 1964 (29 F.R. 152), 
and, although interested persons were afforded an opportunity 
to indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted, and that the order to be issued remain in 
effect to and including January 31, 1966, unless modified or ex- 
tended by further order before that date. 
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Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
\ requested in the documents filed on November 8 and December 
10, 1963, and to assess such current schedule, as so modified, dur- 
ing the life of this order. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
| making this order effective may adversly affect the marketing of 
| livestock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to an including January 
31, 1966, unless modified or extended by further order before 

} the latter date. 


Copies hereof shall be served upon the parties. 


(No. 8883) 


CALVIN V. NEWBY v. PAT EGAN DAIRY FARMS. P&S Docket No. 
2864. Decided January 28, 1964. 


Breach of Warranty—Damages 


Where seller breached warranty as to age of calves and death of calves 
caused by shipment of young animals in transit, buyer entitled to value 
of calves that died and medical expenses. Cost of feed, money expended 
to prosecute claim and travel expenses not allowed. 


Complainant pro se. Mr. Sigurd W. Krostue, of New London, Wisconsin, for 
respondent. Mr. Robert L. Kealy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seaq.), hereinafter 
referred to as the Act. In a complaint filed on October 31, 1962, 
complainant alleges that in a transaction completed on Septem- 
ber 28, 1962, he purchased from respondent 100 calves, repre- 
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sented as 6 to 8 weeks old; that on the day following the date of 
delivery the calves began to die; that within two weeks of the 
date of delivery he had lost 33 calves out of the total calves de 
livered; and that the calves died because they were less than 6 to 
8 weeks old and were not cared for and fed during transit in ac. 
cordance with the requirements of their tender age. Complainant 
alleges further that in addition to a loss of $48.00 per head for 
each calf that died, he incurred medical expenses of $159.87 in 
his attempt to save the dying animals, and for these sums he 
seeks reparation. 


A copy of tha complaint and a copy each of the initial and 
supplemental investigative reports, prepared by the Packers and 
Stockyards Division of the Department and filed in this proceed- 
ing in accordance with section 202.40 of the rules of practice (9 
CFR 202.40), were served upon respondent on January 17, 1963, 
and copies of the investigative reports were served upon com- 
plainant on January 19, 1963. 


Respondent filed an answer dated January 29, 1963, in which 
respondent admits that complainant ordered and received 100 
calves at a price of $48.00 per head, and that the calves were 
delivered, accepted and paid for on September 28, 1962. Respond- 
ent denies that the calves delivered were much younger than 6 
to 8 weeks old and that during transit they were not given feed 
and rest appropriate for their age. While disclaiming informa- 
tion that 33 calves died prior to November 1, 1962, respondent 
contends as a defense that complainant let the calves have cold 
water, did not feed them in accordance with respondent’s recom- 
mendations, did not keep them in suitable facilities and that 
therefore the death of the calves was due to the negligent hand- 
ling and feeding by complainant. Respondent prayed that the 
complaint be dismissed and also requested an oral hearing. 


The motion of respondent for dismissal was overruled and an 
oral hearing was held at Milwaukee, Wisconsin on June 4, 1963. 
Robert L. Kealy, Office of the General Counsel, United States 
Department of Agriculture, was presiding officer. Calvin V. 
Newby appeared pro se, and respondent was represented by 
Sigurd W. Krostue, Attorney, New London, Wisconsin. Com- 
plainant testified in his own behalf. Two witnesses testified on 
behalf of respondent. Both complainant and respondent filed 
briefs, proposed findings of fact and conclusions of law and sug- 
gested orders. 
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FINDINGS OF FACT 


1. Complainant, Calvin V. Newby, whose address is Monroe, 
Utah, is an individual engaged in farming. 


2. Respondent, Pat Egan Dairy Farms, Route #2, New Lon- 
don, Wisconsin, is a partnership consisting of Pat Egan and 
Richard Everts, which was at all times material herein engaged 
in the business of a dealer, registered under the Act with the Sec- 
retary of Agriculture to buy and sell livestock in commerce for 
the partnership account. 


8. In August 1962, complainant read the following advertise- 
ment placed in the Salt Lake Tribune by respondent: 


“Wisconsin dairy calves, 6-8 wks. Del. on approval for 
$47.50 per head. Holstein bull calves, $36. Minimum 
order 25 head. Vac. for shipping fever. Write for infor. 
Pat Egan Dairy Farms, New London, Rt. 2., Wisconsin. 


Ph. 815-F5.” 


4, On September 18, 1962, complainant by letter placed an 
order with respondent for 100 calves, 6 to 8 weeks old, weaned 
and able to eat grain and hay, at a price per head delivered of 
$48.00 with notice of delivery and delivery to be given as soon 
as possible. Upon receipt of complainant’s letter respondent con- 
tacted complainant by telephone and agreed to ship 100 calves 
with notification of the time of arrival of the shipment to be 
given later. On September 26, 1962, respondent telephoned com- 
plainant and informed complainant that the calves would arrive 
on September 28, 1962. Respondent shipped the animals by truck 
from its place of business in Wisconsin to complainant’s farm in 
Utah. 

5. On September 28, 1962, at approximately 3:00 p.m. re- 
spondent delivered to complainant 101 calves, for which com- 
plainant delivered to respondent a draft in the amount of 
$4,800.00 in payment for “100 calves Hol 8 wk.” 


6. While in transit, the animals were not properly cared for 


by respondent and they were in a weakened condition upon ar- 
rival. With very few exceptions, the calves delivered were less 


than six weeks of age. 


7. On the morning of September 29, 1962, complainant found 
that some of the calves were sick and on that day one died. On 
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September 30, 1962, two more died and within two weeks of 
delivery a total of 33 of the calves had died, and an additional 12 
were seriously ill, of which seven subsequently died, making a 
total loss of 40 head. 


8. In the period from September 28, 1962, to November 12, 
1962, complainant expended on behalf of the calves in question, 
$172.57 for medicine and veterinarian services, and $333.39 for 
feed. 


9. The complaint was filed within 90 days after the accrual 
of cause of action. 


CONCLUSIONS 


At the hearing and again in its brief, respondent has con- 
tended that the Secretary of Agriculture has no jurisdiction un- 
der the Act in this proceeding. This contention is without merit. 
Pardee v. Boren, 21 A.D. 489 (1962); Pyle v. Farris, 22 A.D. 
471 (1963); Entz v. Frank Standish Co., 22 A.D. 248 (1963). 


Complainant maintains that the contract of sale between the 
parties called for calves 6 to 8 weeks of age. Respondent in its 
answer does not deny or affirm this contention, but does deny 
that the calves delivered to complainant were much younger 
than 6 to 8 weeks old. The evidence in the case is overwhelming 
that one of the terms of the contract was that the calves were 
to be 6 to 8 weeks old. The advertisement respondent placed in 
the Salt Lake Tribune offered calves of that age, the offer to 
purchase which complainant sent to respondent on September 
18, 1962, specified calves of 6 to 8 weeks of age, and the draft 
in payment of the calves which respondent accepted and en- 
dorsed indicated that the calves were to be 8 weeks old. Respond- 
ent under the terms of the contract with complainant was thus 
required to furnish 6 to 8 weeks old calves. 


The witnesses of both complainant and respondent at the oral 
hearing admitted that there is no certain method of determining 
the age of a calf when the actual date of its birth is unkown. A 
witness for respondent testified that basically respondent relied 
upon the representations of the persons from whom respondent 
purchased the calves for purposes of establishing that the 
calves it sold to complainant were 6 to 8 weeks old. It was ad- 
mitted by a witness for respondent that other indications of age, 
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such as size or the loss of navel cord, cannot be used to dem- 
onstrate the calf’s age with certainty. Complainant testified that 
he could not tell the age of the calves upon delivery when hei ac- 
cepted them, but that based on the inability of the calves to 
eat dry feed, complainant subsequently came to the conclusion 
that they were less than 6 to 8 weeks of age at the time of de- 
livery. In his experience a calf 6 to 8 weeks of age will eat dry 
feed. He stated that the calves in question had to be bucket-fed 
on a milk replacer consisting of powdered milk in a warm water 
solution and would not eat dry feed. The calves which did not 
die were bucket-fed “on milk” for a month after delivery before 
complainant could “get them on grain.” Respondent adduced no 
evidence contradicting complainant’s claim that a calf 6 to 8 
weeks old will be able to eat dry feed. Glen Tyrrell, who, to- 
gether with Richard Everts, delivered the calves in question to 
complainant by truck, testified that at the time of delivery com- 
plainant was instructed that the calves would have to be fed milk 
replacer 2 times a day for about 1 week and then once a day 
for an additional 2 weeks. Complainant denies that he received 
these instructions from Mr. Tyrrell or that he received any 
other instructions to this effect from respondent, but maintains 
that the agents of respondent instructed him to feed the calves 
3 times on milk replacer in solution and that thereafter the 
calves would be ready to be placed on dry feed. It might te 
noted that in his order complainant specified that the animals be 
“on grain and hay.” 


On the basis of the record it is concluded that, with very few 
exceptions, the calves delivered to complainant were less than 
6 to 8 weeks old, and that respondent breached its contract with 
complainant. 


The trip from respondent’s place of business in Wisconsin to 
complainant’s farm in Utah took about 40 hours and covered a 
distance of approximately 1,800 miles. Respondent’s witnesses 
claimed that the calves were fed just prior to departure and 
were fed milk powder in a warm water solution once during the 
journey at a truck stop somewhere in western Nebraska. Ac- 
cording to respondent’s witnesses the veterinarian employed by 
respondent had advised respondent that the calves respondent 
ships should be fed at least once in 24 hours. Complainant in his 
testimony made the point that if the calves were less than 6 to 
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8 weeks old they should have been fed every 8 hours, and that 
if they were 6 to 8 weeks old, every 12 hours. 


It is the contention of respondent that complainant’s losses 
were due to the fact that he gave the calves unrestricted access 
to water and was otherwise negligent in taking care of the 
animals. Complainant asserted that when the animals were 
delivered, he had “no way of determining whether they had 
water recently, whether they had water 40 hours back or one 
hour before” he received them. He further stated that if respond- 
ent had instructed him to restrict their access to water, com- 
plainant would have followed such instructions. Complainant 
testified that he sought the services of a veterinarian and follow- 
ing the veterinarian’s advice gave the calves medicine, but that 
nothing he could do served to prevent the losses. It is complain- 
ant’s position that the calves being less than six to eight weeks 
old were in transit too long for their age without proper 
care, and that as a result they were so weakened that they were 
unable to recover from the shock of the experience and con- 
sequently developed the illness from which they died. 

A forty hour trip is a strain for any calf. The older the animal, 
the greater is its endurance. During the first six weeks of a 
calf’s life, a difference in age of a week or two may be material 
in respect to the animal’s endurance. On the basis of the record 
in this proceeding, it is concluded that the losses suffered by 
complainant are directly attributable to the breach of contract 
on the part of respondent in shipping calves less than six to 
eight weeks of age, which breach of contract is a violation of the 
Act for which complainant should have reparation. 


Complainant has established that of the 101 calves received, 
40 died. Since complainant paid for only 100 calves he should 
have reparation for 39 calves at $48.00 a head, or $1,872.00. In 
addition, complainant has established that medical expenses were 
incurred because of the breach of contract on the part of re- 
spondent, in the amount of $172.58. Complainant in his brief 
also claims an item of $333.45 on the basis of sums expended by 
him in feeding the 101 calves. However, it was not shown that 
the entire amount or a specific part thereof can be considered as 
a consequential damage. Since sums expended in prosecuting a 
claim under the Act are not considered as consequential damages 
in a reparation proceeding the travel expenses claimed by com- 
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plainant in his brief will likewise be disallowed. Complainant’s 
recovery in this proceeding will be limited to the sum of 


$2,044.58. 
ORDER 


Within 30 days from the date of this order respondent, Pat 
Egan Dairy Farms, shall pay complainant as reparation the sum 
of $2,044.58 with interest thereon at the rate of 5% per annum 
from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8884) 


In re JOHN VUKICH, d/b/a DILLON LIVESTOCK AUCTION COM- 
PANY. P&S Docket No. 2997. Decided January 28, 1964. 


Consignment Proceeds—Cease and Desist— 
Insolvency—Suspension of Registration—Default 


Respondent is ordered to cease and desist from using consignment proceeds 
other than payment to persons entitled thereto, is ordered to keep such 
proceeds in a separate bank account, and is suspended as a registrant 
under the act until he is no longer insolvent. 

Mr. Jerome S. Ducrest, for complainant. Mr. Benj. M. Holstein, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed December 16, 1963, to which respondemt did not file excep- 
tions, are adopted as the final decision and order in this proceeding. 


RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed Septemb4qr 19, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary under the Act as a mar- 
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ket agency to buy and sell livestock on a commission basis at the 
Dillon Livestock Auction Company stockyard, Dillon, Montana, and 
as a dealer to buy and sell livestock for his own account in com- 
merce. He is charged with being insolvent and with misusing and 
endangering proceeds received from the sale of consigned live- 
stock. A copy of the complaint and a copy of the rules of practice 
were served upon respondent September 25, 1963. 


At the time of service of tha complaint, the respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
202.9 of tha rules of practice (9 CFR 202.9), failure to file an an- 
swer would constitute an admission of the facts alleged in the 
complaint and a waiver of oral hearing. Notwithstanding such 
notification, the respondent has not field an answer. Complainant’s 
counsel recommends that the respondent be found to have violated 
the Act as charged, that he be ordered to cease and desist from 
such violations and to establish and maintain a separate shipper’s 
proceeds account in accordance with section 201.42 of the regula- 
tions, and that he be suspended as a registrant under the Act for 
a period of 30 days and thereafter until such time as he is no 
longer insolvent. 


The matter has been referred to Benj. M. Holstein, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department of 
Agriculture, for the preparation of a report without further in- 
vestigation or hearing, pursuant to section 202.9(c) of the rules 
of practice. 


FINDINGS OF FACT 


1. The Dillon Livestock Auction Company stockyard, Dillon, 
Montana, hereinafter referred to as the stockyard, is now and was 
at all times mentioned herein, a posted stockyard subject to the 
provisions of the Act. 


2. Respondent, whose address is c/o Dillon Livestock Auction 
Company, Dillon, Montana, is now and was at all times mentioned 
herein registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock on a commission basis at the stock- 
yard and as a dealer to buy and sell livestock for his own account 
in commerce. 


3. Respondent’s current liabilities presently exceed his cur- 
rent assets. As of February 28, 1963, respondent’s current liabili- 
ties exceeded his current assets by $140,537.99. As of said date, 
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respondent had current liabilities totaling $153,002.00 and cur- 
rent assets totaling only $12,464.01, resulting in said excess of 
current liabilities over current assets of $140,537.99. 


4. Respondent, during the month of February 1963, used funds 
received as proceeds from the sale at the stockyard, of livestock 
consigned to him for sale on a commission basis for purposes of 
his own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers, there- 
by endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors in 
that, as of February 28, 1963, he had a shortage in shippers’ pro- 
ceeds in the amount of $4,835.67. As of said date, respondent had 
outstanding checks drawn on his shippers’ proceeds custodial ac- 
count in the State Bank and Trust Company, Dillon, Montana, 
totaling $3,160.90 and had to offset said checks, a bank balance of 
$66.77, resulting in a deficiency in shippers’ proceeds in the said 
account of $3,094.13; and, as of said same date, respondent had 
outstanding checks drawn on his shippers’ proceeds custodial ac- 
count in the Miners National Bank, Butte, Montana, totaling $14,- 
508.57 and had, to offset said checks, a bank balance of $1,786.40, 
deposits in transit of $10,465.02, and current proceeds receivable 
in the amount of $515.61, or a total of $12,767.03, resulting in a 
deficiency in said custodial account of $1,741.54, or a total de- 
ficiency in said two accounts amounting to $4,835.67. 


CONCLUSIONS 


Since the respondent’s current liabilities exceed his current as- 
sets, he is insolvent within the meaning of the Act of Congress 
approved July 12, 1943 (7 U.S.C. 204). In re Southern Buys, 
Inc., 14 A.D. 811; In re Kenneth P. Williams, 21 A.D. 1429; Im 
re Martin Livestock Sales, Inc. 21 A.D. 1211. By reason of the 
facts sct forth in Finding 4, the respondent has wilfully violated 
sections 307 and 312(a) of the Act and sections 201.40 and 201.41 
of the regulations issued thereunder (7 U.S.C. 208, 213(a) ;9 CFR 
201.40, 201.41). In re Harry C. Daniels, 14 A.D. 903, affirmed, 
Harry C. Daniels v. Unityd States, 242 F.2d 39 (C.A.7, 1957), cert, 
denicd, 354 U.S. 939; In re Minnesota Livestock Commission. Com- 
pany, 21 A.D. 263; In re Ansel Breeding et al., 21 A.D. 110. 

It is concluded that the respordent should be ordered to cease 
and desist from the violations found herein and to establish and 
maintain a separate shipper’s proceeds account in accordance with 
the requirements of section 201.42 of the regulations, and that 
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the respondent should be suspended as a registrant under the Act 
for a period of 30 days and thereafter until such time as he is no 
longer insolvent, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from using funds received as 
proceeds from the sale of livestock consigned to him for sale on a 
commission basis for purposes of his own or for purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis, and any other 
funds that come into his possession as agent, in a bank account 
separate from the general or private account or accounts in which 
his funds are deposited, and shall draw upon such account only 
for the payment of the net proceeds due to the person or persons 
entitled thereto, for the payment of sums due respondent as com- 
pensation for his services, and for the payment of lawful market- 
ing charges, and respondent shall keep such account in a manner 
that will clearly reflect the handling of the funds in compliance 
with the requirements of section 201.42 of the regulations under 
the Act (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. At the request of respondent, when he makes 
such a showing, a supplemental order will be issued in this pro- 
ceeding terminating the suspension after the 30 day period. 


This order shall become effective on the 10th day after service 
thereof upon respondent. Copies of this order shall be served upon 
the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 8885) 


P&S Docket No. 2952. Dismissed January 9, 1964, by Thomas J. 
Flavin, Judicial Officer. 
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DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 8886) 


P&S Docket No. 2994. Dismissed January 6, 1964, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 
(No. 8887) 


In ra CAPITOL PACKING COMPANY et al. P&S Docket No. 2441. 
Order issued January 10, 1964, by Thomas J. Flavin, Judicial 
Officer 


(No. 8888) 


In na CAPITOL PACKING COMPANY et al. P&S Docket No. 2441. 
Order issued January 20, 1964, by Thomas J. Flavin, Judicial 
Officer 


(No. 8889) 


BLUE GOOSE GROWERS, INC. v. BOLER FRUIT & VEGETABLE COM- 
PANY. PACA Docket No. 8843. Decided January 8, 1964. 


Accord and Satisfaction—Failure to Establish 
Debtor’s tender was not in accordance with agreement and so no accord and 
satisfaction consummated. 
Breach—Damages—Failure to Establish 


In view of buyer’s failure to establish damages resulting from alleged breach : 
of contract, do not determine whether contract was breached. 


Davis & Davis, of Beverly Hills, California, for complainant. Barnes and 
Elick, McAllen, Texas, for respondent. Mr. Elbert A. Cole, Presiding 


Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul. | 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
An informal complaint was filed January 3, 1962. The formal com- 
plaint was filed June 26, 1962. Complainant seeks an award of rep- 
aration in the amount of $4,867.61, which is alleged to be the un- 
paid balance due complainant in connection with five truckloads of 
fruit sold and shipped to respondent during September and October 
of 1961. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on August 
10, 1962. A copy of the report of investigation was served upon 
complainant’s attorney on August 13, 1962. 


Respondent filed an answer on October 1, 1962, denying gen- 
erally the material allegations of the complaint. By way of separate 
defense, respondent averred that the Secretary is without juris- 
diction because there was an accord and satisfaction with respect 
to the amount due complainant. An oral hearing was requested 
by respondent. 


The oral hearing was held in McAllen, Texas, on August 20, 
1963. Each of the parties was represented by counsel. The deposi- 
tions of Dan E. Moser, complainant’s Division Manager, and Edd 
Boler, respondent’s Vice-President, were received in evidence on 
behalf of complainant. Edd Boler also appeared in person and testi- 
fied at the hearing. A brief was filed by complainant. 


FINDINGS OF FACT 


1. Complainant, Blue Goose Growers, Inc., is a corporation 
whose address is Post Office Box 350, Lodi, California. 


2. Respondent, Boler Fruit & Vegetable Company, is a corpora- 
tion whose address is Post Office Drawer 1, Pharr, Texas. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On or about September 17, 1961, in the course of interstate 
commerce, complainant sold to respondent one truckload of mixed 
fruit at the total agreed purchase price of $2,231.75, including 
cooling, f.o.b California shipping point. The contract was negotiat- 
ed by Ben Gatz, a broker located in Dallas, Texas. On September 
17, 1961, complainant shipped a truckload of mixed fruit meeting 
contract requirements from Fresno, California, to respondent at 
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Pharr, Texas. Respondent accepted the fruit on arrival without 
complaint. 


4. On or about September 22, 1961, in the course of interstate 
commerce, complainant sold to respondent one truckload of mixed 
fruit, including Jonathan apples, at the total agreed purchase price 
of $1,804.25, including cooling, f.o.b. California shipping point. The 
contract was negotiated by Ben Gatz, who issued a memorandum 
of sale bearing the following notation: “Sold apples to Edd Boler 
and told him he would not lose on the deal—good arrival prom- 
ised—.” On September 22, 1961, complainant shipped a truckload 
of mixed fruit, including 265 cartons of Jonathan apples, from 
Fresno, California, to respondent at Pharr, Texas. Respondent ac- 
cepted the fruit on arrival but complained to the broker that the 
Jonathan apples were too green. 


5. On or about October 3, 1961, in the course of interstate 
commerce, complainant sold to respondent one truckload of grapes 
at the total agreed purchase price of $629.48, including cooling, 
f.o.b California shipping point. The contract was negotiated by 
Ben Gatz. On October 3, 1961, complainant shipped a truckload 
of grapes meeting contract requirements from Fresno, California, 
to respondent at Pharr, Texas. Respondent accepted them on ar- 
rival without complaint. 


6. On or about October 3, 1961, in the course of interstate 
commerce, complainant sold to respondent one truckload of apples 
at the total agreed purchase price of $467.50, f.o.b California 
shipping point. The contract was negotiated by Ben Gatz. On Octo- 
ber 3, 1961, complainant shipped a truckload of apples meeting 
contract requirements from Fresno, California, to respondent at 
Pharr, Texas. Respondent accepted the apples on arrival without 
complaint. 


7. On or about October 4, 1961, in the course of interstate 
commerce, complainant sold to respondent one truckload of mixed 
fruit at the total agreed purchase price of $934.63, including cool- 
ing, f.o.b. California shipping point. The contract was negotiated 
by Ben Gatz. On October 4, 1961, complainant shipped a truckload 
of mixed fruit meeting contract requirements from Fresno, Califor- 
nia, to respondent at Pharr, Texas. Respondent accepted the fruit 
on arrival without complaint. 

8. The total purchase price of the five lots of fruit set forth 
in Findings of Fact 3 through 7 is $6,067.61, of which respondent 
has paid $1,222.70 to complainant. 
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9. The informal complaint was filed on January 3, 1962, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The primary issue to be determined in this case is whether there 
was an accord and satisfaction with respect to the amount due 
complainant. It is well settled that in order for there to be an ac- 
cord and satisfaction, there must be a bona fide dispute between 
the parties, a tender offered by one party in satisfaction of the dis- 
puted amount accompanied by such acts and declarations which 
amount to a condition that the tender, if accepted is accepted in 
full satisfaction, and finally, an acceptance of such tender by the 
other party. Bushman Bros. v. Dekle Brokerage Company, 21 A.D. 
814; National Produce Distributors, Inc. v. Stewart Produce Com- 
pany, 21 A.D. 955; Tip Top Growers and Packers v. Spinale Bros., 
22 A.D. 203. The tender may be something different from, or less 
than, that to which the creditor is entitled. See 1 Am Jur 2d, Ac- 
cord and Satisfaction, Section 11. The acceptance by the creditor 
of the tender must be clear and unequivocal, particularly when, as 
in this case, the tender is merely an unsecured promissory note. 


The evidence in this case establishes that, after the fruit com- 
prising the second shipment was received and unloaded by respond- 
ent, a dispute arose as to the 265 cartons of Jonathan apples. Re- 
spondent contended that these apples were too green and that by 
virtue of the notation on the broker’s memorandum of sale, re- 
spondent was entitled to protection against losses on its sales of 
the Jonathan apples. Complainant contended that the sale of the 
Jonathan apples to respondent was strictly f.o.b. California ship- 
ping point. Subsequently, in behalf of respondent, Edd Boler made 
several contacts with Dan E. Moser, Division Manager for com- 
plainant, and agreement was reached on or about January 22, 1962, 
whereby respondent would pay complainant for all of the fruit, 
including the Jonathan apples, as invoiced, with an immediate pay- 
ment of $600 and respondent’s note for the entire unpaid balance 
of $5,467.61, payable in nine monthly payments of approximately 
$600 each. Respondent prepared and mailed to complainant a check 
dated February 9, 1962, in the amount of $600 and a promissory 
note dated February 10, 1962, in the amount of only $4,961.60 
payable at the rate of $622.70 per month for eight months begin- 
ning with March 1, 1962. The transmittal letter dated February 
9, 1962, reads in part as follows: 


“We are enclosing photostatic copies of the confirmation 
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of sale from Ben Gatz and a copy of our telegram to him 
confirming the fact that we had full protection on these 
apples. Therefore, we are not including the last note, but 
will send you an individual note for the last payment, 
along with our accounting of said apples. We still have 
approximately 70 boxes of the Jonathans still on hand. 
As soon as complete disposal is made of these we will send 
you the note and accounting.” 


On March 5, 1962, complainant wired respondent advising: 


“... Your note dated February 10, 1962, acceptable pro- 
viding a second note covering apples as per original ar- 
rangement and your agreed to payment of $600.00 due 
March 1 is forwarded immediately.” 


Thereafter respondent mailed complainant a check dated March 
17, 1962, in the amount of $622.70 covering the March 1 payment 
on the promissory note dated February 10, 1962. By letter dated 
March 23, 1962, complainant acknowledged receipt of this check 
and stated that it was assumed respondent would send the second 
note and also checks on the dates specified. Respondent failed and 
refused to tender complainant an additional promissory note for 
the remaining amount due, being $506.01, and complainant advised 
respondent by letter dated April 18, that, in effect, the agreement 
was canceled for nonperformance. On or about April 30, respondent 
sent complainant a check for $622.70, which complainant returned. 
In view of the evidence outlined above, we must conclude that re- 
spondent’s defense of accord and satisfaction is without merit be- 
cause respondent’s tender was not in compliance with the parties’ 
agreement and complainant expressly refused to accept respond- 
ent’s tender in satisfaction of the indebtedness. Inasmuch as the 
agreement was not consummated, respondent is liable on the origi- 
nal indebtedness. 


The remaining question is whether respondent sustained any 
loss of sales on the Jonathan apples. It is elementary that, after 
having accepted the apples, the burden of proving its damages by 
reason of an alleged breach of contract or warranty is on respond- 
ent. Edd Boler testified that respondent dumped 128 cartons of 
apples but no dump certificate was introduced in evidence to sub- 
stantiate this claim. Edd Boler further testified that 50 cartons 
of apples were sold for $2.85 per carton but respondent had been 
paid only $100 by the purchaser. The witness also testified that 
the remaining cartons of Jonathan apples were sold to various 
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stores, a few boxes at a time, and that a profit may have been 
realized on some of these sales. Respondent has not rendered an 
accounting of the Jonathan apples to complainant. We do not be- 
lieve respondent has met the burden of proving its damage by a 
preponderance of the evidence. In view of respondent’s failure to 
prove damages it is unnecessary to determine the effect of the no- 
tation on the memorandum of sale or whether there was a breach 
of contract. Accordingly, we are of the opinion that respondent is 
liable to complainant for the agreed purchase price of the Jonathan 
apples. 


In summary, we conclude that respondent is liable to complain- 
ant for the full agreed purchase price of the five truckloads of fruit, 
being $6,067.61, less $1,222.70 paid on account, or a balance of 
$4,844.91. Respondent’s failure to pay the balance due in connection 
with these transactions is a violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $4,844.91, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $4,844.91, with interest thereon at 
the rate of 5 percent per annum from November 1, 1961, until paid. 


The facts herein shall be published and copies hereof served 
upon the parties. 


(No. 8890) 


PENINSULA FARMS, INC. v. BOKMAN BROKERAGE Co. PACA 
Docket No. 8704. Decided January 8, 1964. 


Delivered Sale—Grade 


Testimony that beans were to meet contract grade at shipping point rather 
than destination not convincing in view of fact that sale was made on a 
delivered basis. 


Acceptance—Culls—Brokerage 


Buyer’s customer accepted beans, and as no claimed breach for delivering 
excess culls, buyer liable at contract rate for U. S. No. 1 and U. S. No. 
2 beans delivered with no brokerage for buyer. 


Adkins, Potts & Laws, of Salisbury, Maryland, for complainant. Mr. Vincent 








PENINSULA FARMS v. BOKMAN BROKERAGE 121 
Cite as 23 A.D. 120 


D. Cardone, of Medina, New York, for respondent. Mr. James A. O’Don- 
nell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The informal complaint was filed October 12, 1961, and 
the formal complaint was filed February 12, 1962. Complainant 
seeks an award of reparation in the sum of $2,527.03, which is 
alleged to be the unpaid balance due complainant in connection 
with four truckloads of green beans sold to and accepted by re- 
spondent during the month of July 1961. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorneys on March 15, 1962. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on March 16, 1962. Respondent filed an 
answer on April 4, 1962, denying liability to complainant in con- 
nection with these shipments and requesting an oral hearing. Re- 
spondent’s answer contained a counterclaim for $651.75, repre- 
senting claimed brokerage charges. 


The oral hearing, which was once postponed, was held at 
Batavia, New York, on April 19, 1963. Both sides were repre- 
sented by counsel. Three witnesses appeared and testified, one 
for complainant and two for respondent. The deposition testi- 
mony of a complainant witness, John W. Jaggers, was received 
in evidence. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Peninsula Farms, Inc., is a corporation 
whose address is Post Office Box 138, Salisbury, Maryland. At 
the time of the transactions involved herein, complainant was 
licensed under the act. 


2. Respondent is a partnership composed of Henry J. Bok- 
man and Joseph D. Bokman, doing business as Bokman Broker- 
age Co., whose address is Post Office Box 42, Medina, New York. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


38. On or about July 21, 1961, in the course of interstate com- 
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merce, complainant contracted to sell to respondent about 2,000 
bushels of green, round, stringless beans of approximately 60 
percent U.S. No. 1 grade and 40 percent U.S. No. 2 grade at 
agreed prices of seven cents per pound for beans grading U.S. 
No. 1 and four cents a pound for beans grading U.S. No. 2, de- 
livered to Southland Frozen Foods, Inc., Barker, New York. 
The contract between the parties, which was negotiated by com- 
plainant’s agent, John W. Jaggers, and respondent’s Henry J. 
Bokman, called for no payment to be made on any beans which 
were culls. 


4. During the late afternoon and evening of July 21, 1961, 
and the early morning hours of July 22, 1961, complainant ship- 
ped four truckloads of beans consisting of 967 bushel baskets 
and 75 pallet boxes, weighing 68,332 pounds, from Cedarville, 
New Jersey, to Southland Frozen Foods, Inc., Barker, New York. 
Federal-State inspections made of these beans between 3 p.m. 
July 21 and 12:45 am. July 22 showed them to be of the follow- 
ing average approximate grades: 51,596 pounds, or 77 percent, 
U.S. No. 1; 18,614 pounds, or 20 percent, U.S. No. 2; and 3,122 
pounds, or 8 percent, culls. The first two loads consisted of open 
pallet boxes on flat bed trailers. The bushel baskets were in 
closed trucks with vents. At the time of shipment the weather 
was hot and humid. 


5. The first load of beans arrived at destination at about 10 
a.m. July 22. Respondent telephoned complainant to inquire 
whether the beans were out of cold storage as they were show- 
ing some nesting and red rust spots. Complainant informed re- 
spondent the beans were fresh picked as shown by the grade 
certificates which accompanied each load. The other three loads 
arrived prior to 3 p.m. the same day. 


6. On July 22, 1961, between the hours of 2 p.m. and 5 p.m. 
Federal-State inspections were made of the four truckloads of 
beans at the plant of Southland Frozen Foods, Inc., Barker, New 
York. The first two inspections of bushel baskets were not re- 
stricted. The other two were restricted to the top 18 inches of 
the pallet boxes. The grades of the four loads of beans were 
certified as follows: 
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Grade Percent 


Net Culls and Culls and 
Weight Grade Percent Grade Percent Cull Cull 
of Load U.S.No.1 U.S.No.1 U.S.No.2 U.\S.No.2 Material Material 
(Lbs.) (Lbs.) (Lbs.) (Lbs.) 
16,080 9,809 61% 3,698 23% 2,573 16% 
10,920 4,914 45% 4,587 42% 1,420 13% 
20,160 3,629 18% 3,830 19% 12,701 63% 
18,010 3,602 20% 4,502 25% 9,905 55% 


7. On or about July 22, 1961, the four truckloads of beans 
were processed at the facility of Southland Frozen Foods, Inc., 
Barker, New York. This company paid respondent $2,281 for the 
beans processed. I 


8. On the basis of the contract prices, respondent owes com- 
plainant $1,536.78 for the 21,954 pounds of U.S. No. 1 beans and 
$664.68 for the 16,617 pounds of U.S. No. 2 beans, or a total of 
$2,201.46. On or about August 10, 1961, respondent sent com- 
plainant a check for $1,629.25 with the notation that this amount 
was computed at the rate of $50 per ton. No further payment 
has been made by respondent to complainant. 


9. The formal complaint was filed on February 12, 1962, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
July 21, 1961, it sold to respondent four truckloads of green 
stringless beans, consisting of 51,596 pounds of U.S. No. 1 grade 
and 13,614 pounds of U.S. No. 2 grade, at agreed prices of seven 
and four cents per pound, respectively, delivered, Barker, New 
York. Respondent alleged in its answer that the contract was for 
four truckloads of green stringless beans, approximately 60 per- 
cent U.S. No. 1 and 40 percent U.S. No. 2, with not over 2 
percent culls, at seven and four cents, respectively, to be de 
livered to Southland Frozen Foods, Inc., Barker, New York, at 
7 am. July 22 and to be subject to inspection and acceptance by 
that company as to quality and grade. 


The evidence establishes that on July 20, 1961, Lewis O. Gul- 
lette, complainant’s field manager, ra@aquested John W. Jaggers, 
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complainant’s contracting agent, to find a buyer or buyers for 
excess string beans which complainant had contracted to pur- 
chase, through Jaggers, from growers in the area of Cedarville, 
New Jersey. Pursuant to this request, Jaggers telephoned Henry 
Bokman on July 20 or 21, and advised him of the availability 
of about six loads of beans. Subsequently Bokman called Jaggers 
back and said he could handle about 2,000 bushels, or four truck- 
loads. Jaggers testified that in these conversations, Bokman asked 
him about the quality of the beans and he told Bokman the beans 
were running about 60 percent U.S. No. 1 and 40 percent U.S. 
No. 2 and were of good quality, and that the beans shipped to 
Bokman would be the same quality. Jaggers further testified that 
there was no discussion that the beans would be inspected at 
destination and it was his understanding that Bokman would ac- 
cept the beans on the basis of the inspections at shipping point. 
Jaggers denied that there was any discussion as to the amount 
of culls or the time for delivery. On the other hand Bokman 
testified that he specifically told Jaggers the beans were subject 
to inspection and acceptance by Southland Frozen Foods, Inc.; 
that the time specified for delivery was 7 a.m. July 22; and that 
he believed the limit as to culls was 3 percent. Robert Bezanon, 
plant manager of Southland Frozen Foods, Inc., testified in 
effect that he purchased the beans from Bokman on the basis that 
they would grade 60 percent U.S. No. 1 and 40 percent U.S. No. 
2 or better with a cull limitation of 3 percent for hand picked 
beans and 10 percent if they were machine picked, subject to 
inspection and acceptance on arrival, and that the beans would 
arrive prior to noon on July 22. 


Section 46.41(p) of the regulations in effect at the time of the 
transaction involved herein (7 CFR 46.41(p)'), provides that in 
a sala on a delivered basis, as here, the produce shall meet all 
the requirements of the grade specified at the destination agreed 
upon. The testimony of Jaggers is not convincing that, contrary 
to this provision, Bokman agreed to purchase the beans on the 
basis of the grades certified at shipping point rather than at the 
destination, Barker, New York. Accordingly, it is concluded that 
under the contract approximately 60 percent of the beans were 
to grade U.S. No. 1 and 40 percent were to grade U.S. No. 2 at 
Barker, New York. For reasons which will appear hereinafter, 
it is unnecessary to determine whether there was an agreement 
as to the percentage of culls or time of delivery. 
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Both parties agree that after arrival of the first load of beans, 
Bokman advised complainant that the beans showed nesting and 
red rust spots, and Bokman either volunteered or was requested 
to go to the plant of Southland Frozen Foods, Inc., to examine 
thea beans. Bokman testified that he also told Gullette the first 
load was not acceptable; that in a subsequent conversation with 
Gullette he complained of the condition of the next two loads 
and said they werd not acceptable; and that Gullette told him 
to have Southland Frozen Foods, Inc., salvage the beans for com- 
plainant’s account. Gullette denied being advised that the first 
load was not acceptable and denied being advised of the condi- 
tion of the other loads. Gullette and Jaggers are in agreement 
that the original contract terms were never changed. While 
Bezanon testified that he complained of the condition of the 
beans to Bokman and said they were not acceptable, he also testi- 
fied that he subsequently agreed to process them not only be- 
cause Bokman requested him to do so but also because he wanted 
to keep his employees busy. Bezanon did not testify that he 
had processed the beans for either the account of Bokman or 
complainant. Furthermore, respondent’s check for $1,629.25 does 
not reflect a handling for complainant’s account but, to the con- 
trary, shows a price of $50 a ton. On the basis of the evidence, 
it is concluded that respondent has failed to establish that the 
beans were rejected or that complainant agreed to have the 
beans sold for its account. 


Respondent contends that the four loads of beans were not of 
the quality agreed upon on arrival, relying upon the Federal- 
State inspection certificates issued at Barker, New York, which 
are set forth in Finding of Fact No. 6. Furthermore, Bokman 
testified that he examined the four loads of beans at Barker, and 
the beans in pallet boxes were weather beaten and spotted with 
rust while those in baskets were nesting and mildewed. Bezanon 
testified that the beans in baskets had rib scarring and rust 
but they were better quality than the beans in pallet boxes which 
had rust and a loss of color and were dehydrated. 


Complainant contends in its brief that the destination inspec- 
tion certificates do not cover the beans shipped and, therefore, 
such certificates should not be considered here. In this connec- 
tion, complainant states that the weights shown on such certifi- 
cates total 65,170 pounds, whereas it shipped 70,815 pounds. 
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However, as stated in Finding of Fact No. 4, the weight reports 
at shipping point submitted by complainant show the total 
weight of beans shipped to Southland Frozen Foods, Inc., was 
68,332 pounds. While respondent did not offer any evidence to 
show how the weights on the destination certificates were com- 
puted, the same is true of the shipping point weights. Further- 
more, the evidence indicates that there was some loss in weight 
during transit from evaporation of moisture, so that the weights 
at destination are not necessarily inconsistent with those at ship- 
ping point. 


Complainant also points to the fact that in a memorandum 
dated November 27, 1961, which is in the report of investiga- 
tion, the Federal inspection office at Rochester, New York, stated 
that the beans in the first two loads inspected at Barker were 
in sacks, whereas the loads shipped consisted of bushel baskets. 
The only indication on these two certificates that they are those 
shipped by complainant is the fact that Jaggers is shown as the 
grower. While this identification standing alone may not be suffi- 
cient, we are convinced that in view of the times of the inspec- 


tions, the quantities involved and other evidence these certifi- 
cates cover the two loads shipped in baskets and the inspection 
office was in error in stating the beans were in sacks. 


Complainant next contends that the inspection of pallet boxes 
was restricted to the top 18 inches of the beans and, therefore, 
is not a representative sampling. The difficulty with this argu- 
ment is that no evidence was submitted with respect to the depth 
of a pallet box. Consequently, it must be assumed that the samp- 
ling was made in accordance with established procedures and 
truly reflected the condition of the beans. 


The destination inspection certificates establish that 21,954 
pounds of the beans, or approximately 34 percent, graded U.S. 
No. 1, 16,617, or approximately 25 percent, graded U.S. No. 2, and 
26,599 pounds, or approximately 41 percent, were culls. Since re- 
spondent accepted these beans it is liable for those grading U.S. 
No. 1 and U.S. No. 2 at the contract prices of 7 and 4 cents, re 
spectively, or $2,201.46. Of this amount respondent has paid 
$1,629.25, leaving a balance due of $572.21. 


Respondent did not allege or prove that damages were sus- 
tained by reason of the claimed breach of contract with respect 
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to the time of delivery and the cull limitation. Respondent in its 
counterclaim alleged only that it was entitled to receive broker- 
age of $651.75 from complainant for acting as broker in having 
the beans handled by Southland Frozen Foods, Inc., on a sal- 
vage basis. We have previously concluded that complainant did 
not agree to have the beans handled on such basis. Furthermore, 
it was pointed out that respondent’s check for $1,629.25 con- 
tained the notation that this sum was computed at the price of 
$50 per ton, not that it was for the proceeds received from South- 
land Frozen Foods, Inc. less brokerage of $651.75. The counter- 
claim should be dismissed. 


The failure of respondent to pay to complainant the sum of 
$572.21 is in violation of saction 2 of the act. Reparation should 
be awarded to complainant in that amount with interest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $572.21, with interest thereon 
at the rate of 5 percent per annum from September 1, 1961, 


until paid. 
The counterclaim is dismissed. 
The facts shall be published. 
Copies hereof shall be served upon the parties. 


(No. 8891) 


SHORELAND FREEZERS, INC. v. R. ZEITZER COMPANY. PACA 
Docket No. 8980. Decided January 10, 1964. 


Resale—Rejection—Failure to Give Shipping Instructions 
Final date for shipping instructions extended by negotiations of parties and 
seller’s duty to resell did not arise until buyer rejected produce by fail- 
ure to give shipping instructions. 
Resale—Prompt and Proper 


Resale to mitigate damages prompt and proper under the circumstances de- 
spite price lists of 3 other packers and complainant’s other sales. 


Adkins, Potts & Law, of Salisbury, Maryland, for complainant, Mr. Emanuel 
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Brachfeld, of New York, New York, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed October 24, 1962, and the 
formal complaint was filed November 20, 1962. Complainant 
seeks a reparation award of $1,113.75, which is alleged to be 
the damages sustained by reason of respondent’s failure to take 
delivery of 450 cases of mixed frozen vegetables sold to respond- 
ent during October 1961. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorneys on January 15, 1963. On the same 
day, a copy of the formal complaint and a copy of the investi- 
gation report wera served upon respondent. On February 27, 
1963, respondent filed an answer alleging that complainant re- 
sold the 450 cases of mixed vegetables at a price per pound well 
below the prevailing market price, thus providing a windfall to 
a favored customer of complainant or the broker, with the in- 
tention to recoup at the expense of respondent. Respondent ad- 
mits owing complainant $135, which sum allegedly represents 
the difference between the contract price per pound and the pre- 
vailing market price per pound at the time of resale on Novem- 
ber 15, 1962. 


Respondent requested an oral hearing which was held at New 
York City on September 13, 1963. Both parties were represented 
by counsel and two witnesses testified, one for each side. Both 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Shoreland Freezers, Inc., is a corporation 
whose address is Post Office Box 138, Salisbury, Maryland. 


2. Respondent is an individual, Reuben Zeitzer, doing busi- 
ness as R. Zeitzer Company, whose address is 101-07 Horatio 
Street, New York, New York. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


8. On or about October 18, 1961, in the course of interstate 
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commerce, complainant sold to respondent 2,000 cases (12 214 
pound packages per case) of frozen mixed vegetables, U.S. Grade 
A, Snow Hill Farms brand, 1961 pack, to be shipped as needed 
at the following prices per pound, delivered New York, New 
York: 


Shipped between 10/16/61 and 11/15/61—$.175 
Shipped between 11/16/61 and 12/15/61— .180 
Shipped between 12/16/61 and 3/31/62— .185 


The contract, which was signed by both parties, contained the 
following special provision: 


“Product to be stored in Seller’s name and interest 
charges for the Seller’s account. Product to be invoiced 
as withdrawn, with all product to be withdrawn or in- 
voiced by March 31, 1962.” 


4. The contract was negotiated by H. Harrison Huster, 
owner of the Huster Brokerage Company, New York, New York. 
The broker issued a “SOLD NOTE” on October 16, 1961, con- 
taining the terms of the agreement between. the parties. 


5. During the period November 2 to 7, 1961, the 2,000 cases 
of frozen mixed vegetables were federally inspected at Salis- 
bury, Maryland, and the produce was certified as grading U.S. 
Grade A. or U.S. Fancy, with a score range of 90 to 94 points. 


6. On or about May 1, 1962, complainant shipped by truck 
from Salisbury, Maryland, to respondent at New York City, 725 
cases of frozen mixed vegutables of the kind, quality and grade 
called for by the contract, leaving a balance of 1,275 cases to 
be shipped under the contract. 


7. During the period between March 31, 1962 and May 1, 
1962, at respondent’s request and without loss to respondent, 
complainant resold 375 cases of the produce, leaving a balance 
of 900 cases which complainant transferred in storage at its 
freezer in Salisbury, Maryland, to the account of respondent on 
May 1, 1962. Complainant invoiced respondent for the 900 cases, 
containing 27,000 pounds, at a price of 1814 cents per pound, 
or a total of $4,995, plus one month’s storage between March 31 
and May 1, 1962, of $67.50, or a grand total of $5,062.50. 


8. On or about August 8, 1962, at respondent’s request com- 
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plainant shipped 450 cases of the 900 cases of frozen mixed 
vegetables remaining in storage to respondent at New York. 


9. On or about August 17, 1962, complainant received from 
respondent a partial payment for the produce in the amount of 
$2,531.25, representing one-half of the total invoice sum set 
forth in Finding 7. 


10. On November 5, 1962, complainant notified respondent in 
writing that unless shipping instructions were received prior to 
the close of business on November 9, 1962, the balance of the 
produce remaining in storage, 450 cases, would be offered for 
sale at the best price obtainable for prompt shipment. Complain- 
ant also invoiced respondent for storage charges of $202.50 ac- 
crued on these cases for June through November. Respondent 
failed to provide complainant with shipping instructions as re- 
quested. 


11. On November 15, 1962, complainant resold the remaining 
450 cases of the mixed vegetables, 13,500 pounds, to Thorman 
Baum & Co., Inc., New York, New York, at a price of 12 cents 
per pound, or a total of $1,620, for which sum respondent was 
issued full credit by complainant. In January 1963, respondent 
paid complainant the storage charges of $202.50. 


12. There is now due and owing to complainant from respond- 
ent the difference between the unpaid balance of complainant’s 
invoice, $2,531.25, and the amount credited to respondent on 
resale of the 450 cases of mixed vegetables, $1,620, or the sum 
of $911.25, no part of which has been paid. 


13. The formal complaint was filed November 20, 1962, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The principal issue in dispute here relates to the price re- 
ceived by complainant upon resale of the 450 cases of frozen 
mixed vegetables on November 15, 1962. The 450 cases con- 
tained 13,500 pounds for which complainant was paid 12 cents 
per pound, or a total of $1,620. It is respondent’s position that 
on November 15, 1962, the prevailing market price of frozen 
mixed vegetables, delivered New York City, was approximately 
174 cents per pound, and that complainant’s sale at 12 cents per 
pound was not only below the reasonable prevailing market, but 
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also provided a windfall to a favored customer of complainant 
or the broker, with the intention to recoup at the expense of 
respondent. 


The contract between the parties called for shipment of 2,000 
cases of mixed vegetables as directed by respondent, with all of 
the produce to be shipped by March 31, 1962. In his answer, re- 
spondent admits and acknowledges that he received 725 cases of 
the produce either prior to or on May 1, 1962; that during the 
period March 31, 1962 to May 1, 1962, he requested complainant 
on several occasions to try and sell the unshipped balance; that 
complainant did sell 375 cases without any loss to respondent, leav- 
ing a balance of 900 cases in complainant’s storage; and that on or 
about August 8, 1962, respondent accepted shipment of an addi- 
tional 450 cases of the mixed vegetables. 


Complainant’s general sales manager, Lorenz W. Dennis, 
offered unrebutted testimony that for months he tried to get 
shipping orders from respondent on the 450 cases remaining in 
storage; that for several weeks prior to complainant’s resale of 
the 450 cases respondent refused to accept telephone calls made 
by complainant and the broker; and that complainant resold the 
produce after written notice to respondent. 


It is respondent’s contention that if complainant had been try- 
ing to get shipping orders for several months, then complainant 
could not have been making any efforts to resell the 450 cases. 
While conceding that he made no specific effort to sell the 450 
cases as a block, it is Dennis’ testimony that in selling 375 cases 
for respondent, “I sold all that I could sell through regular 
orders and through any regular customers, up to the point where 
I had left 450 cases.” Under the original agreement, respondent 
was obligated to give shipping instructions no later than March 
31, 1962, and, in the absence of any such instructions, complain- 
ant was duty bound to resell promptly in order to minimize 
damages. Here, however, the final date for respondent’s shipping 
instructions was extended by the subsequent negotiations of the 
parties which resulted in complainant selling 375 cases, at re- 
spondent’s request, during the period between March 31, 1962 
and May 1, 1962, and respondent ordering 450 cases of the bal- 
ance in storage on or about August 8, 1962. It seems clear 
from these negotiations between the parties that respondent rec- 
ognized the existence of a binding contract between himself and 
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complainant and evidenced his intention to negotiate and to deal 
with complainant for future delivery or other disposition of 
the produce. There is evidence, too, that as late as November 1, 
1962, respondent agreed to give complainant the desired shipping 
instructions for the remaining 450 cases. Under date of Novem- 
ber 2, 1962, the Department addressed a letter to respondent 
reading in part, as follows: 










“We have informed Shoreland of your statement that 
the 450 cases of mixed vegetables would be ordered 
within two weeks and that payment of the other in- 
voices has been with-held because of difficulty en- 
countered with a blueberry shipment.” 









Thereafter, the record shows complainant notified respondent 
that unless shipping instructions were received by November 9, 
1962, the balance of the produce would be sold for the best price 
obtainable. Complainant, having received no instructions, resold 
through the broker on November 15, 1962, and the produce was 
shipped on November 19, 1962. 












Respondent’s failure to comply with his agreement to give 
complainant shipping instructions on the balance of the produce 
constituted a rejection without reasonable cause in violation of 
section 2 of the act. After an unjustified rejection by a buyer, 
the seller is required only to mitigate the damages by prompt 
and proper resale. John L. Senini Company v. H. C. Newman 
Company, Inc., 12 A.D. 903. We believe that the duty thus im- 
posed upon complainant, as seller, was performed. 











Respondent offered in evidence a list of complainant’s sales of 
grade A frozen mixed vegetables (12/214#) during October, 
November and December, 1962. These sales ranged in quantity 
from 1 to 100 case lots and the prices ranged from $.1725 to 
$.201 per pound. All of the sales listed were of complainant’s top 
brand “EAST COAST,” which complainant packs as a plus 
grade A product, “in the upper 2/3 of the point score ranging 
under the Grade A standards.” The list of sales did not include 
the sale of the 450 cases in question which were packed under 
complainant’s “SNOW HILL FARMS?” brand. According to the 
witness, Dennis, the Snow Hill Farms brand is an unknown 
brand in the market which complainant uses about five times 
a year. This witness also testified that on a volume item which 
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requires nothing more than a Grade A certificate complainant 
would not try for the top of the grade, and that in the present 
case complainant “made it as cheap a mixed vegetable pack” 
as possible, “and still stay in grade A.” 


In substance, the broker, Huster, testified as follows: In sell- 
ing produce for packers he is guided by market conditions and 
consultation with the packer, rather than being guided by any 
price lists issued by the packers. Respondent requested the Snow 
Hill Farms label because of trouble experienced with complain- 
ant’s “Shoreland” label. In a resale, the Snow Hill Farms brand 
is known as a B grade label and is not resaleable as readily as 
an A grade label. Complainant’s price lists are not competitive 
pricewise with those of Stokely-VanCamp, Inc., Kelley Farquhar 
& Co., and Donald R. Wilson & Co., because the lists of the latter 
reflect considerably higher costs and none of these three packers 
ever sell any mixed vegetables in the New York market. In fur- 
nishing price information to the Journal of Commerce, he quotes 
top prices so that the published quotations have no relation to 
the fair market price. A 450 case lot is a large quantity and 
while New York is not a market to obtain the best price, it is 
a market where you can sell volume. The 450 cases of mixed 
vegetables here involved were sold to Thorman Baum & Co., 
Ine. only after an unsuccessful effort had been made to sell to 
all the large distributors. Three factors affected the price re- 
ceived on resale of the produce, (1) distributors had sufficient in- 
ventory on hand at the time, (2) the produce was “flagged” 
with a B grade label on it, and (3) the age of the produce. 


Apart from the list of complainant’s sales and the price lists 
of the three packers, respondent offered no other evidence to 
support his claim that the 450 cases of mixed vegetables were 
not sold for the prevailing market price. In view of the testimony 
of Dennis and Huster, we are satisfied that the prices and 
quotations set forth on these lists are inadequate and insufficient 
to establish respondent’s contention. It is concluded that the 
resale was made promptly and properly and that the broker 
used reasonable judgment and care in selling for the best possi- 
ble price. Reparation should be awarded complainant in the 
amount of $911.25, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $911.25, with interest thereon 
at the rate of 5 per cent per annum from December 1, 1962, 
until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8982) 


EDWARD DILATUSH & Co. v. NICHOLAS V. PENACHIO. PACA 
Docket No. 8966. Decided January 14, 1964. 


Delivered Sales—Failure to Establish Breach 


Condition of produce a day after delivery at a destination other than con- 
tract destination absent evidence of protection of produce from heat does 
not establish that produce did not meet contract requirements at destina- 
tion on the previous day. 


Complainant and respondent pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 24, 1962. The formal 
complaint was filed on Decc'mber 13, 1962. Complainant requests 
an award of reparation in the amount of $158.03, which is alleged 
to be the unpaid balance due complainant in connection with a 
truckload of potatoes sold to respondent on August 20, 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on February 8, 1963. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on February 8, 1963. Respondent 
filed an answer to the formal complaint on February 21, 1963, in 
substance denying liability to complainant. 


Since the amount in controversy does not exceed $1,500, the is- 
sues are determined under the shortened procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20). Pursuant to 
this procedure, each party was given an opportunity to file addi- 
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tional evidence to supplement their verified pleadings, but neither 
did so. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward L. Dilatush, doing 
business as Edward Dilatush & Co., whose address is Main Street, 
Robbinsville, New Jersey. 


2. Respondent is a partnership composed of Nicholas V., Joseph, 
and Thomas Penachio, doing business as Nicholas V. Penachio, 
whose address is 407 East 101st Street, New York, New York. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On August 20, 1962, in contemplation of shipment in in- 
terstate commerce, complainant sold to respondent, through a 
broker, L. A. Withington & Co., Inc., of New York City, 500 50- 
pound sacks of New Jersay Katahdin potatoes, U.S. No. 1 grade, 
Size A, at an agreed price of $1.0714 per 50-pound sack, or a total 
of $537.50 for the 500 sacks, with both grade and price being on 
a delivered basis at respondent’s place of business in New York 
City. The broker issued his Confirmation No. 86121 on the date 
of sale, August 20, 1962, evidencing the transaction. 


4. On August 20, 1962, pursuant to the foregoing contract, 
complainant shipped 500 50-pound sacks of potatoes by truck from 
loading point in Robbinsville, New Jersey, to respondent at con- 
tract destination in New York City. This lot of potatoes had been 
federally inspected at loading point on August 20 and certified as 
U.S. No. 1, Size A, with no soft rot. 


5. The shipment arrived at contract destination in New York 
City on August 21, 1962, and was there accepted by respondent. 
After unloading 240 of the sacks of potatoes at his place of busi- 
ness in New York City, respondent diverted the remaining 260 
sacks to Matteawan State Hospital, Beacon, New York. 


6. The truck containing the 260 sacks of potatoes arrived at 
the Matteawan State Hospital in Beacon, New York, on August 
22, 1962. An inspection made of the potatoes at that time and 
place by the New York State Department of Agriculture and Mar- 
kets showed a range of 1 to 20%, average 7% Slimy Soft Rot for 
condition defects, and an average of 5% grade defects. 


7. The shipment was rejected by the New York State inspector 
on behalf of the Matteawan State Hospital, whereupon respondent 
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had the potatoes taken to Cranbury, New Jersey, for regrading 
by Chamberlin & Barclay, Inc. In the course of the regrading, 42 
50-pound sacks of potatoes were lost through shrinkage. Expenses 
incurred in connection with the regrading amounted to $112.88, 
and were paid by respondent. 


8. Respondent, by check dated October 23, 1962, paid com- 
plainant $379.47 as an undisputed amount due in connection with 
the transaction. 


9. The formal complaint was filed on December 13, 1962, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The question here is whether the 500 sacks of potatoes sold to 
respondent by complainant on August 20, 1962, were U.S. No. 1 
grade on arrival at contract destination, New York, New York, on 
August 21, as required by the delivered terms of the contract be- 
tween the parties. In a delivered sale, the burden is ordinarly upon 
the seller to prove that the produce sold conforms to contract re- 
quirements at destination. Anonymous, 14 A.D. 960. But where 
the buyer accepts the produce, as here, the burden shifts to him 
to show, by a preponderance of the evidence, that the produce so 
received and accepted fails to conform to contract terms. Michael- 
Swanson-Brady of Moorhead, Inc. v. Backer’s Potato Chip Co., 17 
A.D. 651. 


Respondent admits that it has no complaint with respect to the 
240 sacks of potatoes unloaded at its place of business on August 
21, and alleges in'its answer that this portion of the load “passed 
and graded U.S. #1.” It seems to be respondent’s position, how- 
ever, from the allegations contained in its answer, that the results 
of the inspection made of the 260 sacks of potatoes in Beacon, New 
York (Finding of Fact No. 6) are sufficient to establish that the 
shipment would not, as a whole, have graded U.S, No. 1 the pre- 
vious day in New York City. 


Wa would point out, first of all, that the 500 sacks of potatoes 
were inspected at 5:30 p.m. on August 20 and certified as U. S. 
No. 1, Size A, with no soft rot. Therd is nothing to indicate that 
the 240 sacks unloaded by respondent at New York City constituted 
a different lot than the 260 sacks shipped by respondent to Beacon. 
Since the broker’s Confirmation of Sale provided that the ship- 
ment should be in New York City at 4 a.m. on August 21, and 
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since there is no allegation or evidence showing, that this provi- 
sion was not met, we assume that the potatoes arrived at respond- 
ent’s place of business at or about that time. Thee is no evidence 
to show that 260 sacks of potatoes were protected properly from 
the August heat after arrival at New York City on the morning 
of August 21 and until their subsequent inspection and rejection 
at Beacon by respondent’s customer at some time, the exact time 
not being shown, the following day. From the evidence before us 
we conclude that respondent has not sustained the burden of 
proving that the 500-sack lot of potatoes failed to meet contract 
requirements upon arrival at New York City. 


Having accepted the potatoes, and having failed to establish 
any breach of contract on the part of complainant, respondent 
is liable to complainant for the full purchase price of $537.50. 
Respondent has paid complainant $379.47 as an undisputed 
amount due in connection with this transaction, leaving an un- 
paid balance of $158.03. Respondent’s failure to pay complain- 
ant the balance of $158.03 is in violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $158.03, with interest thereon 
at the rate of 5 percent per annum from October 1, 1962, until 


paid. 
The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8893) 


OREGON PEAR SALES Co. v. HOWARD COHEN Co. PACA Docket 
No. 9074. Decided January 14, 1964. 
Contract Terms—Failure to Establish 


Additional contract terms alleged by buyer not established in view of memo- 
randum of sale and denials of broker. 


Abnormal Transportation Service—Suitable Shipping Condition 


Damage to produce in transit indicates that transportation service and con- 
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ditions were not normal rendering the suitable shipping condition war- 
ranty in the f.o.b. sale inapplicable. 


Mutual Rescission—Failure to Establish 


Correspondence clearly establish that shipper did not agree to cancellation 
of contract. 


Laurino & Webster, Inc., of New York, New York, for complainant. Re- 
spondent pro se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1980, as amended (7 U.S.C. 499a et 
seqg.). An informal complaint was filed October 26, 1962, and 
the formal complaint was filed April 18, 1963. Complainant seeks 
an award of reparation in the amount of $1,379.01, which is al- 
leged to be the balance of the purchase price of a carload of 
pears sold to respondent in October 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 26, 1963. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on April 29, 1963. 


Respondent filed an answer on May 15, 1963, admitting the al- 
legations of the complaint as to the terms of sale, but alleging 
that in addition it was specifically understood that the pears on 
arrival at destination would meet the requirements of the U.S. 
Standards for Export and U.S. No. 1 grade, and be suitable for 
cold storage. Respondent further alleges that the pears received 
were not in compliance with such specific understanding and that 
subsequently the contract was cancelled and respondent was au- 
thorized to have the pears sold at auction. 


Since the amount involved did not exceed $1,500, the shortened 
method of procedure was followed in accordance with section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to this 
procedure, complainant filed an opening statement. Respondent 
did not file an answering statement, although given the opportu- 
nity of doing so. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of Crystal Springs 
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Packing Co., Inc., and Nye & Naumes Packing Co., Inc., doing 
business as Oregon Pear Sales Company, whose address is Post 
Office Box 549, Medford, Oregon. 


2. Respondent is an individual, Howard B. Cohen, doing 
business as Howard Cohen Co., whose address is 88-90 First 
Street, Passaic, New Jersey. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On October 11, 1962, in the course of interstate com- 
merce, complainant sold to respondent 928 boxes of Nanpak 
brand, hot pack Bosc pears, sizes 80 to 180, at $4 per box, 
f.o.b. Medford, Oregon. Complainant represented that the pears 
had been shipped from Medford on October 9, 1962, in car PFE 
5289 and graded U.S. No. 1 when loaded. The contract further 
provided for diversion to respondent in care of the American 
Express Field House, Jersey City, New Jersey. The contract was 
negotiated by a brokerage firm, Laurino & Webster, Inc., New 
York, New York, which prepared and sent to the parties a 
memorandum of sale correctly setting forth the terms of the 
contract. 


4. Complainant shipped from Medford, Oregon, on October 
9, 1962, car PFE 5289 containing 928 boxes of Bosc pears. A 
Federal-State inspection was made of the pears between 7:30 
and 9:30, October 9, 1962 and they were certified as follows: 


“Quality & Condition: Grade defects average within 
tolerance. Pears are hard ground color green to light 
green, no decay. 


“Grade: 928 boxes Bose U.S. No. 1.” 


5. On October 11, 1962, complainant ordered the shipment 
diverted to respondent. The shipment arrived at Passaic, New 
Jersey, on or about October 17, 1962, and, at respondent’s re- 
quest, was Federally inspected at 3:15 p.m., October 18, 1962. 
The certificate states that the lading was shifted away from 
one bunker wall from two inches in the bottom layer to six 
inches at the top layer, with the spacing frame racked and 
cross-pieces broken, some boxes broken, 14 boxes buckled with 
lids open, and 7 boxes with lids open and contents spilling. The 
certificate also states: 


“Condition: Mostly hard to firm, some firm ripe. Ground 
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color light green to yellow, mostly greenish yellow. 
Average 3% serious damage by fresh cuts and crushed 
fruit. 4 to 33% averaging 19% damage by bruising; 
including 4% serious damage. Bruising, fresh cuts, 
and crushed fruit generally occurring along sides or 
ends of boxes, serious damage generally occurring in 
racked or damaged boxes. No decay. 

“Grade: U.S. No. 1 Bruising a factor of condition.” 


6. Respondent notified complainant of the inspection results 
and asked that the contract be cancelled because of the bruising. 
On October 22, 1962, the broker sent respondent the following 
telegram: 


“We confirm telephone conversation with Al Cohen to- 
day wherein we reported shipper declines cancel sale 
but will protect any loss incurred upon presentation 
of Government inspection evidencing reported bruising 
damage on arrival is result of pack bruising and not 
transit damage PFE 5289.” 


7. On October 23, respondent wired complainant that the 
pears were being sold at auction for complainant’s account and 
the following day wired complainant the results of such sale. 
Complainant replied by telegram on October 24 as follows: 


“PFE 5289 NOT SOLD OUR ACOUNT. INVOICED 
4.00 PLEASE REMIT DIFFERENCE AUCTION SALE 
INVOICE PRICE. YOU PRESENT CLAIM TO RAIL- 
ROAD FOR OBVIOUS TRANSIT DAMAGE.” 


8. The purchase price of the 928 boxes of pears is $3,712. 
Respondent paid complainant the net proceeds realized from the 
auction sale of $2,332.99, leaving a balance due of $1,379.01. 


9. The formal complaint was filed April 18, 1963, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


In the formal complaint, complainant alleged that the terms 
of sale agreed upon by the parties are as set forth in Finding 
of Fact No. 3. Respondent alleged in his answer that, in addition 
to these terms, it was agreed that the pears on arrival at des- 
tination would be U.S. No. 1 grade, would meet the U.S. Stand- 
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ards for Export and would be suitable for storage. James C. 
Laurino of Laurino & Webster, Inc., who negotiated the trans- 
action between the parties, denied that these additional terms 
were part of the contract. The memorandum of sale prepared by 
him, copies of which were received by the parties, does not 
mention any of the terms claimed by respondent. It is concluded 
that the contract terms are those set forth in Finding of Fact 
No. 3. 


The term “f.o.b.” used in the contract here is defined in the 
regulations in effect at the time of the transaction (7 CFR 
46.41(i) )! to mean that the produce sold is to be placed free on 
board the car in suitable shipping condition. Tha term “suit- 
able shipping condition” in relation to reconsigned, rolling, or 
tramp cars, means that the commodity, at time of sale, is in a 
condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon 
between the parties. 


It is apparent from the Federal inspection made on October 
18 (Finding of Fact No. 5), as well as a second Federal in- 
spection on October 23, that the pears were damaged in transit. 
In addition, inspections were made by the Railroad Perishable 
Inspection Agency on October 23 and 24. The reports of these 
inspections state that 174 packages required recoopering atten- 
tion, of which 1383 were made good, with contents intact and un- 
damaged. Since thd transportation service and conditions weve 
not normal, the suitable shipping condition rule is rendered in- 
applicable. 


Respondent’s final contention is that the contract was mutually 
cancelled and he was authorized to sell the pears for the ac- 
count of complainant. Complainant and the broker deny that 
complainant agreed to the cancellation requested by respondent 
or authorized resale of the pears for complainant. The telegrams 
sent by the broker and complainant to respondent clearly show 
that complainant did not agree to cancellation. 


Having accepted the carload of pears and having failed to 
show any breach of contract on complainant’s part, respondent 
is liable for the balance of the agreed purchas@ price. The failure 
of respondent to pay to complainant such balance of $1,379.01 is 
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in) violation of section 2 of the act and reparation should be 
awarded complainant in that amount with interdst. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,379.01, with interest there- 
on at the rate of 5 percent per annum from November 1, 1962, 
until paid. 


The facts and circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8894) 


FARMERS EXCHANGE, INC. OF EBENSBURG, PENNSYLVANIA v. A. 
E. ALBERT & SONS, INC. PACA Docket No. 9217. Decided 
January 15, 1964. 


Motion to Reopen After Default—Denial 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499 et seq.), a default order 
was issued November 12, 1963, awarding reparation to complain- 
ant against respondent. On December 12, 1963, respondent was 
given until December 30, 1963, to file a motion to reopen the pro- 
ceeding after default in the filing of an answer pursuant to sec 
tion 47.25(e) of the rules of practice (7 CFR 47.25(e)) and the 
order of November 12, 1963, was stayed pending the issuance of 
a further order in this proceeding. Respondent filed such a motion 
and complainant filed a reply thereto. 


Respondent states, in its motion to reopen after default, that 
it failed to file a timely answer through inadvertence. Respond- 
ent’s motion does not contain a statement of the facts from which 
it could be determined whether good reason exists for granting 
the relief requested as required by section 47.25(e) of the rules 
of practice. Accordingly, respondent’s motion is denied, the stay 
order of December 12, 1963, is vacated and the order of Novem- 
ber 12, 1963, is hereby reinstated with the reparation awarded 
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in such order to be paid within 30 days from the date of this 
order. 


(No. 8895) 


J. A. Woop COMPANY v, BENJAMIN KOONDEL, INc. PACA Docket 
No. 8819. Decided January 9, 1964. 


Petition for Reconsideration—Dismissal 


The order of August 15, 1963, is amply supported by the evidence and the 
law applicable thereto. Respondent’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued August 15, 1963, awarding reparation to com- 
plainant against respondent. A copy of this order was served 
upon respondent on August 19, 1963. Respondent filed a petition 
for reconsideration on August 27, 1963. 


Respondent has expressly limited its petition to the question 
of damages. It is contended that complainant did not use reason- 
able care and diligence in diverting the shipment to Boston, Mas- 
sachusetts, for resale and, therefore, it should be precluded from 
recovering other than nominal damages. In this connection, re- 
spondent points to the deposition testimony of Jack McManus, 
complainant’s sales manager, who, in response to the question, 
“Why did you move the car from New York?” said: 


“We had the same Brand sold to another customer in 
New York and did not want to depress his market.” 


Assuming for the sake of argument that this was complainant’s 
only reason for diverting the car to Boston, it does not establish 
lack of good faith or negligence on complainant’s part. Further- 
more, the Federal Market News Service reports for Boston for 
January 24 through January 26, 1962, show that the job lot 
prices of good merchantable cabbage were higher at Boston than 
at New York, New York. 


Upon reconsideration the order of August 15, 1963, we are of 
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the opinion that it is amply supported by the evidence and the 
law applicable thereto. Respondent’s petition should be and here- 
by is dismissed without prior service upon complainant. The order 
of August 15, 1963, is reinstated, except that the reparation 
awarded therein shall be paid within 30 days from the date 
hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 8896) 


In re WOLF GROWERS’, INC. PACA Docket No. 9249. Decided 
January 17, 1964. 


Failure to Pay Consignment Proceeds—Revocation of License—Default 


Respondent’s failure to account truly and correctly and make full payment 
to consignor of net proceeds received constitutes violation of the act 
and respondent’s license is therefore revoked. 


Mr. James E. Horton, for complainant. Mr. John Curry, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed October 31, 1963, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent repeatedly and willfully violated sec- 
tion 2 of the act (7 U.S.C. 499b) by failing to account truly and 
correctly and make full payment to the consignor of the net pro- 
ceeds realized from the sale of 28 lots of tomatoes received by 
respondent in foreign commerce and sold by it on a consignment 
basis. A copy of the complaint and a copy of the rules of prac- 
tice were served upon respondent November 5, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
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plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The matter was referred to 
John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 47.30(c) of the rules of practice. On December 4, 1963, 
the hearing examiner filed a report recommending that respondent 
be found to have violated the act as charged and that its license 
be revoked. No exceptions to the hearing examiner’s report were 


filed. 


FINDINGS OF FACT 


1. Respondent, Wolf Growers’, Inc., is an Arizona corporation 
whose address is 333 Walnut Street, Nogales, Arizona. Harry 
Wolf is the president, treasurer and sole director of respondent 
corporation. Pursuant to the licensing provisions of the act, li- 
cense No. 117099 was issued to this corporation September 21, 
1948. This license has been renewed annually and presently is in 
effect. 


2. During the period on or about April 28, through on or 
about May 20, 1963, respondent received on consignment 28 lots 
of Mexican tomatoes from Gilberto Figueroa R., Sinaloa, Mexico, 
in foreign commerce, accepted and sold these tomatoes, received 
payment from its customers for the sales but failed to account 
truly and correctly and make payment of the net proceeds 
realized. Respondent realized total net proceeds of $28,595.90 for 


these 28 shipments. 


CONCLUSIONS 


Respondent’s failure to account truly and correctly and make 
payment to the consignor of the net proceeds realized from the 
sale of the 28 lots of Mexican tomatoes received in foreign com- 
merce, as set forth in Finding of Fact 2, constitutes repeated 
and willful violations of section 2 of the act (7 U.S.C. 499b). Re 
spondent’s license should be revoked pursuant to the provisions 
of section 8(a) of tha act (7 U.S.C. 499h(a)). See, e.g., In re 
Raymond Clarence Alexander, 19 A.D. 1040 (1960), and cases 
cited therein, In re Raymond Klein, d b a Klein’s Celery, 15 A.D. 


1152 (1956). 


ORDER 


Effective on the 15th day after service hereof upon respondent, 
its license under the act is revoked. 
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(No. 8897) 


RUBEN KUNDERT v. IDAHO POTATO PACKERS CorP. PACA Docket 
No. 9002. Decided January 28, 1964. 


Contract—Breach—Inspection 


Inspection at destination seven days after arrival too remote to establish 
breach of an f.o.b. or delivered sale. 


Acceptance—Notice of Rejection 


Failure to give timely notice of rejection constitutes constructive acceptance 
of produce. 


Counterclaim—Dismissal—Jurisdiction 


Counterclaim dismissed as complainant not licensed or shown to be subject 
to license and also on the merits. 

Kendall & Howell, of Bakersfield, California, for complainant. Mr. David 
Siskind, of New York, New York, for respondent. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.)\ 
In a formal complaint filed on November 29, 1962, complainant 
seeks reparation against respondent in the amount of $1,075, al- 
leged to be the purchase price of a carload of potatoes sold and 
delivered to respondent in June 1962. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on January 
16, 1963. A copy of the report of investigation was served upon 
counsel for complainant on January 18, 1963. Respondent filed an 
answer on February 21, 1963, admitting the purchase of the car- 
load of potatoes, but alleging that the sale was on f.o.b. terms as 
to price only, and was on a delivered basis as to grade and condi- 
tion. Respondent denied liability to complainant for any amount 
and asserted a counterclaim against complainant in the amount 
of $915.90. Complainant filed a reply to the counterclaim on 


March 25, 1963. 


Since the amounts involved in the complaint and in the counter- 
claim are under $1500, the issues were submitted in accordance 
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with the shortened method of procedure provided for in Section 
47.20 of the Rules of Practice (7 CFR 47.20). Pursuant to such 
procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Ruben Kundert, whose address 
is 1748 Country Club Drive, Bakersfield, California. At the time 
of the transaction involved herein, complainant was not licensed 
under the Act. 


2. Respondent, Idaho Potato Packers Corp., is a corporation 
whose address is 999 East 149th Street, New York 18, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


8. On or about June 7, 1962, in the course of interstate com- 
merce, complainant, acting through R. W. Ferguson, an individual 
doing business as Edison Farms Co., as sales agent for com- 
plainant, sold to respondent a carload of California long white 
potatoes, U.S. No. 1, Size A, 2” minimum, containing 430 hundred- 
pound bags, at $2.50 per bag, or a total invoice price of $1,075, 
f.o.b Edison, California. 


4. Complainant shipped on June 7, 1962, in car PFE 10551, 
from Edison, California, to respondent at New York, New York, 
potatoes meeting contract requirements. 


5. The potatoes shipped in car PFE 10551 received a U.S. De- 
partment of Agriculture-State of California Department of Agri- 
culture inspection at shipping point, beginning at 6 p.m., June 6, 
1962, and completed at 8:10 a.m., June 7, 1962. The inspection 
certificate shows the potatoes at shipping point graded U.S. No. 
1, Size A, 2” minimum. 


6. The carload of potatoes arrived at 33rd Street, New York, 
New York, at 11:35 p.m., June 13, 1962. At 7:15 a.m., June 14, 
1962, respondent was notified of the arrival by telephone, and at 
7 p.m. on that date written notice of arrival, with constructive 
placement notice, was mailed to respondent. The car was held on 
Track 4 on 38rd Street, New York, New York, from approximate- 
ly 12:10 am., June 14, 1962, until June 16, 1962. On June 17, 
1962, the car was placed on Track 8, 30th Street Yard, New York, 
New York, and remained there through June 20, 1962. 
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7. At approximately 9:40 a.m., June 20, 1962, respondent ob- 
tained a U.S. Department of Agriculture inspection of the pota- 
toes, which was restricted to product and lading in the upper two 
layers of the load, the report of which inspection shows the fol- 
lowing pertinent facts: 


“Condition: Generally firm. Average 2% damage by 
sunken discolored areas. In most samples 1 to 25% soft 
rot, in some none, average 7% Slimy Soft Rot in all 
stages. 


“Grade: Meets quality requirements, but fails to grade 
U.S. No. 1, Size A, 2” minimum only account of condi- 
tion.” 


At approximately 4:30 p.m. on June 20, 1962, respondent notified 
the New York Central Railroad that it was rejecting the potatoes. 
The New York Central on the same date notified complainant, by 
telegram, that the carload of potatoes had been refused by con- 
signee, and requested that complainant wire disposition or the 
potatoes would be sold for account of whom concerned. On June 
21, 1962, the potatoes were sold by the railroad. 


8. Complainant has not received payment for the potatoes 
shipped in car PFE 10551, either from respondent or from the 
railroad. 


9. The formal complaint was filed on November 29, 1962, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


Respondent’s contention that the sale of the potatoes involved 
herein was on an f.o.b. basis as to price only, and that the pota- 
toes were to grade U.S. No. 1 on arrival at destination, is denied 
by complainant. Respondent has submitted no documentary evi- 
dence to establish that this was one of the terms of the contract. 
But even if it were establishdd that the potatoes were to grade 
U.S. No. 1 on arrival, we would be unable to conclude on the 
basis of the evidence that the potatoes failed to meet contract 
requirements upon arrival. Respondent has submitted no evidence 
to show the condition of the potatoes at the time of arrival. The 
evidence shows that the carload of potatoes arrived at New York 
at 11:35 p.m. on Wednesday, June 13, 1962. Respondent was noti- 
fied by telephone of the arrival at 7:15 a.m. on Thursday, June 14, 
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at which time the car was on Track 4 at the 33rd Street Yard 
of the New York Central Railroad. The railroad notified the De- 
partment that the car remained at that point through June 16. 
On Sunday, June 17, the car was moved to Track 8 of the 30th 
Street Yard, where it remained through June 20, 1962. The New 
York Central stated that its records did not reveal that respond- 
ent, after being notified of the car’s arrival, ordered it placed at 
respondent’s siding or on a team track for inspection. Respondent 
contends that it notified the railroad on June 15 to place the car 
for inspection, but the railroad’s records do not substantiate re- 
spondent’s claim in this regard. As a matter of fact, respondent 
sent a letter to complainant’s selling agent on August 7, 1962, 
which appears to refute respondent’s contentions concerning place- 
ment of the car for inspection. That letter, which is attached to 
the complaint as Exhibit 8, reads, in part, as follows: 


“We are sorry about the confusion over car PFE 10551. 
We should have written to you but we thought there was 
an understanding between you and our man, Vay Gar- 
nand. We can understand your inability to reconcile all 
of the dates involved. Our yard was overloaded and it 
was impossible for the Railroad to make a placement to 
allow inspection.” 


According to respondent, it ordered a Government inspection of 
the potatoes on Monday morning, June 18. A Government in- 
spection which was restricted to product and lading in upper two 
layers of the load was made at 9:40 a.m. on June 20, 1962. At 
that time, the hatch covers were closed, plugs were in, bunkers 
were empty, and the fan control level was in “On” position. The 
temperature of the product at the doorway, bottom, was 48° F., 
and at the top, 58° F. The inspection certificate shows there was 
an average of 2 percent damage by sunken discolored areas; in 
most samples 1 to 25% soft rot, in some none, average 7% Slimy 
Soft Rot in all stages. The potatoes failed to grade U.S. No. 1, 
Size A, 2” minimum, only on account of condition. Respondent 
apparently relies upon the condition disclosed by the inspection on 
June 20 as a basis for refusing the potatoes. A joint Federal- 
State inspection at shipping point on the date of shipment showed 
the potatoes graded U.S. No. 1 at that time. The inspection made 
at destination seven days after arrival is too remote to be indica- 
tive of the condition of the potatoes at the time of arrival. It is 
concluded that respondent has failed to establish that the potatoes 
did not meet contract requirements of either an f.o.b. or a de- 


livered sale. 
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Although respondent states that immediately upon receipt of 
the results of the inspection it notified complainant that it was 
rejecting the potatoes, the evidence is to the contrary. Respondent 
notified the New York Central Railroad, which in turn notified 
complainant that the potatoes had been refused by the consignee. 
Complainant states that his first knowledge of refusal or trouble 
in connection with the shipment was the telegram received from 
the railroad company in the late afternoon of June 20, 1962. By 
failing to give timely notice of rejection to complainant, respond- 
ent constructively accepted the carload of potatoes and became 
liable for the purchase price, subject to its right to claim damages 
as a result of any established breach of the contract on the part 
of complainant. Since respondent has failed to establish any 
breach of the contract by complainant, it follows that respondent 
is liable to complainant for the full purchase price of the pota- 
toes. Respondent’s failure to pay for the potatoes was and is in 
violation of Section 2 of the Act. 


With respect to respondent’s counterclaim, the evidence shows 
that complainant was not licensed under the Act. In the absence 
of evidence that complainant was operating subject to license, 
there is no basis upon which the Secretary could exercise juris- 
diction in connection with the counterclaim. For this reason, and 
on the basis of the evidence, the counterclaim should be dis- 
missed. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $1,075, with in- 
terest thereon at the rate of 5 percent per annum from July 1, 
1962, until paid. 


The counterclaim is hereby dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8898) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. JIMMIE SHMON, PRO- 
DUCE BROKER. PACA Docket No. 8857. Decided January 28, 
1964, 
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Contract—Purchase—Novation—Adjustment 


Concluded that respondent purchased produce and not merely broker or 
agent of complainant in the sale thereof. Whether price adjustment 
conditional immaterial as respondent has already unauthorizedly re- 
covered from railroad more than allowance and so complainant entitled 
to original contract price. 

Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Daniel K. Tre- 
vino, of Houston, Texas, for respondent. Mr. W. A. Bolding, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ seq.). 
The formal complaint was filed August 23, 1962. Complainant 
seeks an award of reparation in the amount of $1,204, which is 
alleged to be the balance of the adjusted purchase price of one 
carload of onions sold to respondent by complainant on or about 
January 22, 1962. 


A copy of the Department’s report of investigation was served 
upon complainant on September 27, 1962. A copy of the formal 
complaint and a copy of the report of investigation were served 
upon respondent on September 28, 1962. 


Respondent filed an answer to the complaint on October 18, 
1962, expressly denying the allegations contained in the formal 
complainant. It is alleged that respondent acted only as agent for 
complaint herein in the disposition of the onions and that com- 
plainant has been paid the full amount realized from such dis- 
position. Respondent requested an oral hearing. 


An oral hearing was held at Houston, Texas, on April 4, 1963, 
at which complainant was not represented. Respondent appeared 
in person and by counsel. At the written request of complainant, 
the deposition of Sam S. Siegel, President of complainant, was 
introduced and received in evidence by the Presiding Officer with- 
out objection. Respondent and one witness testified in behalf of 


respondent. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a cor- 
poration whose address is 1425 South Western Avenue, Chicago, 


Illinois. 
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2. Respondent is an individual, Jimmie Shmon, doing busi- 
ness as Jimmie Shmon, Produce Broker, whose address is 3100 
Produce Row, Houston, Texas. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On January 22, 1962, in th course of interstate commerce, 
complainant sold to respondent 860 50-pound sacks of U.S. No. 
1 medium yellow Washington onions, Q brand, at $4.65 per sack. 
delivered Houston, Texas, less brokerage of 10 cents per sack. 
Complainant represented that the onions had been shipped in 
car WFEX 49687 from Quincy, Washington, on January 16, 
1962, to Kansas City, Missouri. 


4. On January 23, 1962, complainant ordered the carrier to 
divert the shipment to respondent at Houston, Texas. The car- 
load arrived on or about January 26, 1962, and respondent com- 
plained to complainant of freezing injury. Complainant requested 
respondent to obtain a Federal inspection. The cdrtificate of this 
inspection made at 9:40 a.m., January 26, 1962, states that it 
was restricted to condition only at the applicant’s request and 
also shows the following: 


“Temperature of product: Doorway top layer 52°, bot- 
tom 42°F. 


“Condition: Sacks next doors each side of car and bot- 
tom layer sacks batween doors, 1 or 2 layers of onions 
in from doors and up from floor racks showing damage 
by watery scales following freezing and so located as 
to indicate freezing occurred in car. From 1 to 5%, 
average 3% damaged by sprouts. Average less than 
1% decay.” 


5. Respondent notified complainant of the foregoing inspec- 
tion results. Complainant and respondent then antered into a new 
agreement whereby the invoice price was reduced 25 cents per 
sack on 860 sacks, complainant was to receive the claim rights 
against tha carrier, and respondent was to mail the paid freight 
bill and other necessary papers to complainant for filing such 
claim. 


6. Respondent accepted the shipment and paid the freight 
charges but faildd to send to complainant the paid freight bill 
and other claim papers. Without complainant’s knowledge or 
consent, respondent filed a claim with the railroad on the ship- 
ment and recovered $334.80 on June 7, 1962. 
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7. Complainant sent an invoice to respondent for the pur- 
chase price of $4.65 per sack, less brokerage and freight charges, 
or a net sum of $3,287.53. Respondent paid complainant $3 per 
sack, less such charges,or $1,868.53, leaving a balance) due of 
$1,419. 


8. The formal complaint was filed August 23, 1962, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The initial question is whether the transaction entered into by 
the parties on or about January 22, 1962, was a sale to respond- 
ent, as contended by complainant, or merely one in which re- 
spondent acted as broker or agent for complainant in selling the 
onions, as contended by respondent. Sam S. Siegel, President of 
complainant, testified by deposition that the carload of onions 
was sold to respondent over the telephone, as ware about 50 other 
loads of produce during the 1961-1962 shipping season, and that 
in none of thase sales did respondent say that the produce had 
been sold or would be sold for complainant’s account or give the 
name and address of the buyers. Respondant denied at the hear- 
ing that he agreed to purchase from complainant the load in 
question or any other load of produce. He testified that Siegel 
asked him to sell the onions herein for complainant's account at 
a stated price; that he told Siegel he would call back if he found 
buyers; and that he got orders for the onions and notified Siegel 


to ship. 


Complainant urges that its position is supported by the follow- 
ing telegram sent to respondent on January 22: 


“REPHONE ... FROM KAYCEE TODAY WFE 49687 
860 USONE MEDIUM YELLOW WASHINGTON 
ONIONS $4.65 DELIVERED PER BAG .. .” 


Furthermore, complainant relies upon the invoice sent to rer 
spondent on January 24 which states that the onions were sold 
to respondent. However, as pointed out by respondent, the in- 
voice also shows a deduction for brokerage of $86. Complainant 
offered no explanation for allowing respondent brokerage in a 
sale transaction. 

While the terms of the invoice are inconsistent, at least in the 


absence of explanation, there is other evidence which indicates 
that the transaction was a sale. Ordinarly a broker who nego- 
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tiates a contract between the buyer and seller prepares and sends 
to the parties a memorandum of sala setting forth the terms 
agreed upon. There is no evidence that such a memorandum was 
prepared by respondent here. Furthermore, following arrival of 
the shipment, respondent complained of the condition of the 
onions and he was granted an allowance of 25 cents per bag by 
complainant. In this connection, respondent wired complainant as 
follows on January 26: 


“TELEPHONE CONVERSATION WHICH CAR OF 
ONIONS TO ALLOWANCE AND THE PRICES WIRE 
US IMMEDIATELY SO WE CAN HAVE PROTEC- 
TION.” 


Complainant replied by wire as follows: 


“PER PHONE REFERENCE WFE 49687 WE RE- 
DUCING INVOICE 25¢ PER BAG ACCOUNT FRO- 
ZEN AND WE GET RAILROAD CLAIM. YOU MAIL- 
ING ALL PAPERS.” 


Respondent’s telegram while not too clear mentions an allowance 
and protection, both of which are more consistent with a sale 
transaction than a brokerage arrangement. Finally, respondent 
filed a claim with the railroad for freezing injury and recovered 
$334.80. The raport of investigation states that the claim covered 
72 bags so that the amount recovered was $4.65 per bag. The 
fact that respondent filed the claim without consulting complain- 
ant and the fact that respondent paid complainant only $3 per 
bag for the 72 bags and kept the excess received from the rail- 
road, are both inconsistent with re@spondent’s version of the 
transaction. It is concluded that respondent purchased the ship- 
ment of onions from complainant. 


Although respondent admitted in his answer that complainant 
reducad the invoice price by 25 cents per bag, apparently it is 
respondent’s position that he did not agree to mail complainant 
the freight bill and other papers necessary for complainant to 
file a claim with the railroad. Since the sale was on a delivered 
basis the claim rights would belong to complainant in the absence 
of a contrary understanding. We are convinced and therefore 
conclude that the parties agreed that respondent would mail the 
claim papers to complainant. 


Complainant sought in the formal complaint to recover the in- 
voice price, less the deduction of 25 cents per bag and the sum 
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of $1,868.53, remitted by respondent, or $1,204. However, com- 
plainant requested in its brief that the complaint be amended by 
changing the amount claimed to $1,419, the difference between 
the invoice price and the sum remitted by respondent. The argu- 
ment here is that under the new agreement the mailing of the 
claim papers by respondent was a condition precedent to the al- 
lowance and that since respondent did not mail the papers it is 
not entitled to any allowance and thd parties are bound to the 
original agreement. 


It is unnecessary to determine whether the new agreement re- 
mained in effect. If it did, respondent has recovered from the 
railroad more than thea $215 allowance agreed to. Since the car- 
rier claim properly belongs to complainant, complainant is en- 
titled to recover from respondent at least the balance of $1,419. 
On the other hand if we return to the original agreement, re- 
spondent is entitled to damages for failure of the onions to grade 
U.S. No. 1 on arrival, being the difference between the market 
value of the onions received and the market value of U.S. No. 1 
onions as of the time of arrival. The best evidence before us of 
this difference in values is the amount paid by the railroad to 
respondent. Having already recovered this amount from the rail- 
road, respondent is liable to complainant for the balance of the 
invoice price of $1,419. 


The failure of respondent to pay to complainant the sum of 
$1,419 is in violation of section 2 of the act. Reparation should 
be awarded complainant in that amount with interest. 


. ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,419, with interest thereon 
at the rate of 5 percent per annum from March 1, 1962, until 


paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
Orders issued by Thomas J. Flavin, Judicial Officer 
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(No. 8899) 


PACA Docket No. 9259. Dismissed January 6, 1964. 


(No. 8900) 


PACA Docket No. 9284. Dismissed January 13, 1964. 


(No. 8901) 


PACA Docket No. 9298. Dismissed January 15, 1964. 


REPARATION AWARDED—DEFAULT ORDER 
Orders issued by Thomas J. Flavin, Judicial Officer 


(No. 8902) 


BASS AND HURLEY, INC. v. WIESCAMP PRODUCE Co. PACA Docket 
No. 9282. Reparation of $485 with 5 percent interest from 
March 1, 1963, awarded complainant against respondent in 
order issued January 2, 1964. 


(No. 8903) 


BUSHMAN BROTHERS v. WOODY HERRIN PRODUCE. PACA Docket 
No. 9299. Reparation of $336.25 with 5 percent interest from 
October 1, 1963, awarded complainant against respondent in 
order issued January 13, 1964. 
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(No. 8904) 


BUSHMAN Bros. v, LAKESIDE PRODUCE Co. PACA Docket No. 
9294. Reparation of $1,030 with 5 percent interest from Octo- 
ber 1, 1963, awarded complainant against respondent in order 
issued January 13, 1964. 


(No. 8905) 


GARRETT-HOLMES AND COMPANY, INC. v. SAM BARSI SONS, INC. 
PACA Docket No. 9297. Reparation of $1,214.49 with 5 percent 
interest from September 1, 1963, awarded complainant against 
respondent in order issued January 13, 1964. 


(No. 8906) 


HarT & SONS v. E. L. BELCH. PACA Docket No. 9295. Repara- 
tion of $600 with 5 percent interest from August 1, 1963, 
awarded complainant against respondent in order issued Jan- 
uary 13, 1964. 


(No. 8907) 


MILAN TOMATO CORPORATION v, LAKESIDE PRODUCE Co. PACA 
Docket No. 9309. Reparation of $713.75 with 5 percent in- 
terest from August 1, 1963, awarded complainant against re- 
spondent in order issued January 13, 1964. 


(No. 8908) 


SAN ANTONIO FOREIGN TRADING COMPANY v. STEPHANSON’S 
BAKERY, INC. PACA Docket No. 9292. Reparation of $600.96 
with 5 percent interest from July 1, 1963, awarded complain- 
and against respondent in order issued January 13, 1964. 
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(No. 8909) 


NEWBERN GROVES, INC. v. JACK KIRBY. PACA Docket No. 9304. 
Reparation of $1,000 with 5 percent interest from January 1, 
1963, awarded complainant against respondent in order issued 
January 14, 1964. 


(No. 8910) 


E. C. REINAUER & SONS, INC. v. WIESCAMP PRODUCE Co. PACA 
Docket No. 9301. Reparation of $320 with 5 percent interest 
from August 1, 1963, awarded complainant against respondent 
in order issued January 14, 1964. 


(No. 8911) 


SUMIDA FARMS v. FRAZIER SUPPLY. PACA Docket No. 9302. Re- 
paration of $762.60 with 5 percent interest from March 1, 
1963, awarded complainant against respondent in order issued 
January 14, 1964. 


(No. 8912) 


TROPIC GOLD FRUIT Co. v. DOMINICAN PRODUCE Co., INC. PACA 
Docket No. 9307. Reparation of $418.50 with 5 percent in- 
terest from July 1, 1963, awarded complainant against respond- 
ent in order issued January 14, 1964. 


(No. 8913) 


W. J. WESTCOTT COMPANY v. JOE HANNA. PACA Docket No. 
9305. Reparation of $75 with 5 percent interest from Septem- 
ber 1, 1963, awarded complainant against respondent in order 
issued January 14, 1964. 
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(No. 8914) 


CONSOLIDATED FARMS, INC. v. UNITED FRUIT DISTRIBUTORS, INC. 
PACA Docket No. 9308. Reparation of $1,580.80 with 5 per- 
cent interest from March 1, 1963, awarded complainant against 
respondent in order issued January 15, 1964. 


(No. 8915) 


EARL BYRD & Co., INC. v. BOB AND BILL’S PRODUCE Co. PACA 
Docket No. 9293. Reparation of $1,626.70 with 5 percent in- 
terest from July 1, 1963, awarded complainant against respond- 
ent in order issued January 16, 1964. 


(No. 8916) 


PEARCE-YOUNG-ANGEL COMPANY v. KELLY’S PRODUCE. PACA 
Docket No. 9313. Reparation of $300 with 5 percent interest 
from January 1, 1963, awarded complainant against respondent 
in order issued January 17, 1964. 


(No. 8917) 


BUSHMAN Bros. v. BOLER FRUIT & VEGETABLE COMPANY. PACA 
Docket No. 9319. Raparation of $1,980 with 5 percent interest 
from November 1, 1963, awarded complainant against respond- 
ent in order issued January 30, 1964. 


(No. 8918) 


HALL-ROEPKE-PETERSMEYER Co. v. PACIFIC BROKERAGE COMPANY. 
PACA Docket No. 9280. Reparation of $184.48 with 5 percent 
interest from March 1, 1963, awarded complainant against 
respondent in order issued January 30, 1964. 
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(No. 8919) 


KAPLAN’S FRUIT & PRODUCE Co., INC. v. INTERSTATE PRODUCE 
Inc. PACA Docket No. 9322. Reparation of $177.50 with 5 
percent interest from September 1, 1963, awarded complainant 
against respondent in order issued January 30, 1964. 


(No. 8920) 


MONTICELLO POTATO SHIPPERS, INC. v. S. BoovaA & Co. PACA 
Docket No. 9320. Reparation of $1,056 with 5 percent interest 
from July 1, 1963, awarded complainant against respondent in 
order issued January 30, 1964. 


COURT DECISION 


ORVILLE FREEMAN, U .S. SECRETARY OF AGRICULTURE v. HYGEIA 
DAIRY COMPANY. Decided January 10, 1964. 


UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


No. 19811 


Appeal from the United States District Court for the 
Southern District of Texas 


Before HUTCHESON and BROWN, Circuit Judges, and SIMP- 
SON, District Judge. 


SIMPSON, District Judge: This is an appeal by the appellant, 
the Sdcretary of Agriculture, from the District Court’s ruling 
that his amended Order No. 98, as promulgated on August 14, 
1957, was not issued in accordance with law. Specifically, the 
lower court held on a petition filed by Hygdia Dairy Company, a 
milk handler,’ that the Secretary failed to properly conduct the 
referdndum for producers’ approval of this amended Order No. 
98. Under Title 7 U. S. C. §601, et seq., the Secretary is author- 
ized to issue regional marketing orders, each order being special- 
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ly adapted to the conditions of the area in which it is to be ef- 
fective.’ 


Existing at thd time this amended order No. 98 was promul- 
gated, there was a regulated area known as the Corpus Christi 
Marketing Area which comprised seven (7) counties.’ This was un- 
der the original Order No. 98 which was promulgated on May 25, 
1955. Under Title 7 U. S. C. §§608(c)\(1) and 608 (c) (3), the 
Secretary is dmpowered to issue and, if necessary, amend orders 
applicable to processors, producers, and others engaged in the 
handling of any agricultural commodity or product specified in 
§608(c)!(2). It is his duty to issue or amend an order whenever 
he has reason to believe such an order will tend to effectuate the 
declared policy of the Act. He is required to give due notice of 
and an opportunity for a hearing upon a proposed order. 


Pursuant to a notice of hearing issued November 20, 1956, a 
hearing was held to decide on a proposed order to include the 
counties of Cameron and Hidalgo within the then existing Corpus 
Christi Marketing Area.‘ The Secretary directed that a referen- 
dum be conducted among producers who, during a representative 
period were engaged in the production for market of milk covered 
in the order, which meant the nine counties which would be 
covered by the amended order. §608(c) (5)'(B) (i) provides that 
in the case of milk and its products no order or provision shall 


1A handler is defined as the operator of an approved plant. 20 F.R. 3788, Sec. 998.10. 

2In connection with regulating the market for milk and its products, the basic function 
of the orders is to establish minimum prices for handlers to pay for milk according to its 
use, and to assure the payment of uniform minimum prices to producers by regulated 


handlers. 


3 These counties are Brooks, Duval, Jim Wells, Kleberg, Live Oak, Nueces, and San 


Patricio. 


*The Secretary found, inter alia, that the evidence adduced at the hearing demonstrated 
that the marketing area should be extended to include Cameron and Hidalgo counties. He 
found that a large proportion of milk sold in Cameron and Hidalgo counties was sold by 
persons who were handlers under Order No. 98; that some producers were supplying milk 
to the old marketing area as well as to Cameron and Hidalgo; and that unregulated hand- 
lers distributing milk in Cameron and Hidalgo counties were a potential threat to those 
under regulation and to the stability of the marketing area. He also found that location 
differentials, such as were contemplated and provided for by the Act, were warranted in 
the Order 98 marketing area. This determination was based on an analysis of the historical 
pricing patterns in the Rio Grande Valley (including Cameron and Hidalgo counties); the 
relationship between milk prices in North Texas and those in Corpus Christi and the Valley; 
the cost of transporting milk to the Valley counties which are a deficit area from the 
standpoint of local supply; and the changes which had occurred between the promulgation 
of the original order and the 1957 amendments, including a drop in the prices paid to 
producers in the Valley with a resulting disadvantage to those producers and to handlers 
in the Corpus Christi area who distributed milk in the Valley. 
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be issued unless approved or favored by at least three-fourths of 
the producers who, during a representative period determined 
by the Secretary of Agriculture, have been qngaged in the pro- 
duction for market of milk covered in such order or by produc- 
ers who, during such representative period, have produced at 
least three-fourths of the volume of such milk produced for 
market during such period. With respect to producers’ approval 
in the instant case, the referendum resulted in a favorable vote 
by a number substantially more than the required percentage. 


Hygeia, after exhausting all administrative remedies, brought 
this action under §608(c) (15) (B) to review the administrative 
determination of the Secrdtary dismissing its attack on this 
amended order. The appellee—Hygeia has asserted numerous er- 
rors and irregularities in the amended order and the procedure 
followed by the Secretary in conducting the referendum. This 
latter point is the sole question before us, since it is all that the 
lower court’s judgment rests on. Appellee successfully contended 
below that in lieu of one referendum for the producers of the nine 
counties to be regulated by the amended order No. 98, the Sec- 
retary should have conducted two separate ones. That is, one for 
the producers who were already under Order No. 98 and another 
for the producers of Cameron and Hidalgo counties. In sustaining 
this view and holding that the referendum was invalid, the dis- 
trict judge was of the opinion that those producers, who were 
already regulated, were able to exert their will against the pro- 
ducers in the new area sought to be added. None of the other 
alleged errors were considered by the court below. Since in re- 
manding to the Secretary, the judge stated that his decision on 
this point disposed of the case, it is not necessary for us to go 
into any of the other alleged errors which Hygeia asserted below. 


The Secretary now seeks a reversal on either or both of the 
following grounds: 


(1) That the producer referendum was valid and com- 
plied with all statutory requirements; 


(2) That appellee as a milk handler lacks standing to 
attack the Secretary’s procedure for conducting a 
producers’ referendum. 


The background and legislative history of this legislation leaves 
no doubt that Congress gave the Secretary broad discretion in its 
administration. United States v. Rock Royal Co-op, 307 U.S. 533, 
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59 S. Ct. 993, 83 L. Ed. 1446; Queensboro Farms Products v. 
Wickard, 2 Cir., 1387 F. 2d 969. 


Section 8(c) (19) (Title 7 U. S. C. §608(c) (19) ), provides that 
in ascertaining whether the issuance of an order is approved by 
the requisite number of producers, the Secretary may conduct a 
producers’ referendum. Since such a referendum is within his 
discretion, he might ascertain whether the required percentage 
has been met in any way he deems appropriate. It must necessar- 
ily follow from the complexities of administration of §§601 et 
seq. that the details of a referendum, and the manner in which 
it is conducted, must be left exclusively in the hands of the 


Secretary. 


Any judicial review of an order which the Secretary has pro- 
mulgated is limited to a review of the record from the adminis- 
trative proceedings and to determination whether such order was 
issued in accordance with law. Wawa Dairy Farms v. Wickard, 
3 Cir., 149 F.2d. 860. 


That is, if the court should find upon a review of the Sec- 
retary’s ruling that it was supported by substantial evidence, *° 
and if the statutory requirements were met, then the order must 
be said to have been issued in accordance with law. 


There are several statutory requirements which the Secretary 
must follow. They pertain to notice of a hearing and opportunity 
to be heard at the hearing; advertising by radio and local news- 
papers stating when the ballots shall be sent to the producers 
and designating the day that they are to vote; and also a re- 
quired percentage of producers voting for approval. All of thebe 
requirements were met and there is no attack made as to them. 
There are no provisions for conducting a referendum, other than 


5 The district judge disposed of the case by summary judgment upon the question of the 
validity of the referendum only, saying, in its Memorandum Opinion: “The Court feels that 
a decision on the first general point of attack will dispose of the case.” As to Hygeia’s 
second point of aitack, the price differential, he observed: 

“On the second general point of attack on the order, the price differential, made 
by Hygeia, it is sufficient to state that the mere fact that a price differential had 
to be established between milk delivered in Cameron and Hidalgo Counties, and 
milk delivered in Corpus Christi, Texas, seems reason enough to have upheld the 
Hearing FExaminer’s finding that the Secretary had ‘failed to show that evidence 
exists which would justify the inclusion of Cameron and Hidalgo Counties in the 
Corpus Christi Marketing Area.’ ”’ 

This appears to be dictum only, or at most the expression of a tentative view. We ex- 
press no opinion as to the point. The District Court should examine it, make appropriate 
findings, and decide it upon remand, 
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the section which allows the Secretary to hold one. In H. P. Hood 
& Sons v. United States, 307 U.S. 588, the United States Supreme 
Court said: 


“The Act does not supply the Secretary with detailed di- 
rections as to the manner of holding a referendum. Its 
language is general. The Secretary may conduct a refer- 
endum among producers. What producers? Those en- 
gaged in the production of milk for sale in the market- 
ing area.” 


In the case of Mosey [Mosby] v. Benson, Secretary of Agricul- 
ture, (U.S. D.C., S.D. Miss., decided Septefmber 11, 1958, unre- 
ported) the identical problem was presented. There the Secretary 
conducted a producer’s referendum for the purpose of enlarging 
an existing marketing area. Producers in both the existing area 
and in the proposed counties to be included were allowed to vote 
in one referendum. The Court, in citing Benson v. Schofield, 236 
Fed. 719, stated: 


“In that case it was also held that the referendum was 
properly submitted to the voters in the original area, 
as well as in the area to be affected by the amendment.” 


Since the manner in which such a referendum is conducted is 
neither subject to attack by a handler or producer nor subject 
to judicial review, the Court’s order holding the referendum in- 
valid as not done in accordance with law, cannot stand. 


The Secretary’s second contention on appeal is that the ap- 
pellee—Hygeia has no standing to sue. In his reply brief the Sec- 
retary cites the recent case of Calhoun v. Freeman, 316 F.2d 
386, from the District of Columbia. In that case several pro- 
ducer-handlers, suing in their capacity as produce's, attacked an 
order of the Secretary claiming that the Secretary had failed to 
treat them as producers under the Boston Milk Marketing Order 
of 1961. The District Court granted the Secretary’s motion for 
summary judgment on the ground that the producers had no 
standing to sue, and this was affirmed. But it does not follow, as 
the Secretary would have us decide, that the handlers, likewise, 
have no standing to sue. Sec. 8(c) (15)'\(A) under Title 7 U.S.C. 
§608(c) (15) (A) expressly provides that any handler subject to 
an order may file a petition with the Secretary of Agriculture 
stating that any such order or any provision of such order or 
any obligation imposed in connection therewith is not in accor- 
dance with law. 
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It is apparent from the plain meaning of this section that all 
that is required is that a handler be subject to such an order. 
Here Hygeia is a milk handler, who produces milk within the 
area regulated by Amended Order No. 98. Therefore, this order, 
as it establishes certain uniform minimum prices, does apply te 
Hygeia. It would also appear that if a handler was subject to an 
order, then one or more of its provisions and/or obligations must 
apply to the handler. The statute does not require that the hand- 
ler must be adversely affected by such an order, but rather that 
it be subject to the order. The handlers’ right to attack an order 
should not be confused with the decision that the referendum 
procedure is not subject to attack or judicial review. Hygelia, in 
its petition complained of numerous alleged errors besides the 
manner in which the referendum was conducted. Inasmuch as 
Hygeia does have standing to complain, these several points 
which were not decided by the District Court can be determined 
on remand. 


The judgment of the District Court is reversed for further 
proceedings not inconsistent herewith. 


REVERSED AND REMANDED. 





